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The NGR Agreement (Attachment 2) and the associated power purchase agreement
(Attachment 3) (the “PPA”) are presented hereto for informational purposes, and not for
Commission approval in this Docket, although this Stipulation and settlement is contingent
upon the approval of all Attachments in their related dockets.

The NGR Agreement transaction may consist of a combination of Renewable
Energy Credits (“RECs”) or Portfolio Energy Credits (“PECs”) purchased from the market
and PECs produced by a new photovoltaic generating facility, or in certain circumstances
PECs currently being or to be generated by Nevada Power. The attendant PPA for the NGR
Agreement, attached as Attachment 3, is subject to Commission review and is currently
awaiting approval by the Commission in Docket No. 15-07003. Any purchase of
Renewable Energy Credits as described in Section 5 of the NGR Agreement may occur
following Commission approval of this Stipulation, but prior to Commission consideration
of the NGR Agreement in concert with the PPA. The pricing of renewable attributes under
the NGR Agreement may reflect a blending of the prices secured under the two separate
agreements,

The HLF tariff requires a term commitment to remain a bundled retsil customer of
Nevada Power. Pursuant to this Stipulation, the Signatories agree that the term will not
commence until such time as the Commission approves the NGR Agreement and the
attendant PPA, and the advice letter filed by NV Energy regarding the HLF. However, in
the interest of reaching agreement, the Signatories agree that Switch may elect to enjoy the
HLF tariff in advance of the term commencing. If the Agreements and Tariff Amendment
are approved by the Commission Switch will then be subject to the term commitment.

In order to obtain necessary Commission approval of the Settlement Package,
Nevada Power will: 1) File an advice letter with the Commission to make certain changes to
the HLF tariff; 2) File a petition or application with the Commission to seck approval of the
NGR Agreement; and 3) Otherwise seek approval of the PPA within Docket No. 15-07003.
To bring finality to this matter, the Signatories respectfully request that the Commission
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expedite its review of the NGR Agreement, PPA and HLF Tariff Advice Letter, such that its
review be completed on or before October 5, 2015. To facilitate the Commission’s review
of the Settlement Package and the associated agreements, and preserve the vast resources
expended in this Docket, the Signatories request a procedural stay of this Docket. More
specifically, the Signatories seek a deviation from the deadlines under NAC 704.801(4) and
(5), and agree that good cause exists for such deviation, to stay the 40 day deadline for the
Commission to grant or deny Switch’s Petition for Reconsideration.

Upon Commission approval of the Settlement Package (this Stipulation, the NGR
Agreement, the PPA, the HLF Agreement (together, the “Agreements”) and the HLF tariff
advice letter filing (the “Tariff Amendment”), with terms satisfactory to Nevada Power and
Switch, Switch will withdraw its Petition for Reconsideration of the Order denying Switch’s
application filed in Docket No. 14-11007. Such withdrawal shall be without prejudice with
respect to Switch filing a new application pursuant to NRS Chapter 704B and as provided in
the Commission’s Order in Docket No. 14-11007.

RECITALS
WHEREAS, on November 7, 2014, Switch filed an Application with the Commission

under Nevada Revised Statute (“NRS”) Chapter 704B seeking approval of a proposed
transaction pursuant to which Switch would no longer take bundled retail service from Nevada
Power and would instead purchase energy, capacity, and/or ancillary services from a provider
of new electric resources;

WHEREAS, the Staff is a party of right to this proceeding pursuant to NRS 703.301,
and Nevada Power sought and was granted leave to intervene in this proceeding pursuant to
NAC 704B.310;

WHEREAS, between November 7, 2014 and May 22, 2015, the parties to this
Stipulation have fully explored the issues raised by Switch’s Application through discovery,
prepared direct and rebuttal testimony, hearings and legal briefs, and the parties continued to
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discuss possible alternatives, including the HLF tariff (which became effective on January 1,
2015) and the NGR tariff (which became effective on October 27, 2014);

WHEREAS, the Commission denied Switch’s application without prejudice on June
11, 2015 and Switch has filed a Petition for Reconsideration;

WHEREAS, Switch desires to be served with green energy over and above the
requirements of Nevada’s Renewable Portfolio Standard (“RPS™);

WHEREAS, under the conditions set forth below, the Signatories desire to resolve all
issues raised in the case, and believe such resolution to be in the public interest, in the manner
set forth herein;

NOW THEREFORE, in light of the foregoing recitals and in consideration of the
promises set forth below, the Signatorics agree as follows:

AGREE

A, Optional HLF Tariff

1. Within 10 business days after Commission approval of this Stipulation, Nevada
Power shall move all Switch eligible accounts identified on Exhibit A to the Schedule OLGS-
3P-HLF Agreement, attached hereto as Attachment 1.

2 Special Condition 9 of the HLF tariff requires a customer to remain a “bundled,
full requirement Customer of” Nevada Power for a “minimum of five years (60 billing periods)
Jrom the date of commencement of service under” Schedule OLGS-3P-HLF. NV Energy shall,
within three business days of filing this Stipulation with the Commissian, file an advice letter
with the Commission requesting a modification of OLGS-3P-HLF that provides a three year
minimum commitment to bundled full requirements service. However, because the Settlement
Package contemplates that Switch will not only take service from Schedule HLF, but will take

service under the NGR tariff, and because the terms of the NGR tariff require Commission
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approval of all agreements executed under the NGR tariff, the Signatories acknowledge that a
limited waiver of this provision of the HLF tariff to allow for commencement of the
commitment term on the date the Commission approves the Settlement Package including the
Tariff Amendment in a manner acceptable to Switch and Nevada Power is necessary.

3. On a going forward basis, Nevada Power will review Switch’s loads on all
remaining accounts to determine such accounts’ eligibility for the HLF tariff. Pursuant to
Special Condition 8 of the HLF tariff, when a remaining account with load growth achieves or
can demonstrate a 75 percent or greater load factor as contemplated in the HLF tariff the
account will be eligible to move to the HLF tariff. Annually, Nevada Power shall file with the
Commission an amendment to Attachment A to the HLF agreement identifying any accounts
added to service under the agreement. |

4, Pursuant to Special Condition 11 of the HLF tariff, Switch may move an
account to a mare favorable rate schedule (if one exists) after twelve months of service under
the HLF schedule. Nevada Power annually will monitor all of Switch’s accounts and will
notify Switch of its eligibility to move a Switch account or accounts to the most advantageous
taniff available. Switch will notify Nevada Power should it wish to move any account or
accounts to another rate schedule and Nevada Power will move the eligible account within 30
days.

S. Switch will not be obligated to continue to take service under the HLF tariff
unless the Commission subsequently approves in a manner reasonably acceptable to both

Nevada Power and Switch the Settlement Package including the Tariff Amendment.

reen Enerpy Prici reen En er men
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6. In order to begin to meet Switch’s desire to be served with green encrgy over
and above the requirements of the Nevada RPS prior to the Commission’s action on the NGR
Agreement described in Paragraph 8 below, Nevada Power and Switch contemplate entering
into a market purchase for Renewable Energy Credits as more particularly described in Section
5 of the NGR Agreement subject to the following:

A.  If the Commission does not approve the NGR agrecment, and if the cost
of Renewable Energy Credits purchased on behalf of Switch is less than what NV
Energy has recovered under the Renewable Resource Rate as contained in the NGR
Agreement, Nevada Power will refund to Switch the difference between the actual cost
of procuring such Renewable Energy Credits and the Renewable Resource Rate as
more particularly described in Section 5 of the NGR Agreement. If the cost of
Renewable Energy Credits exceeds what has been recovered by NV Energy under the
Renewable Resource Rate, Switch shall pay NV Energy for the Renewable Energy
Credits as described in Section 5 of the NGR Agreement.

B. Signatorics acknowledge that Nevada Power may proceed with the
market purchase of Renewable Energy Credits as described in Section 7 of this
Stipulation and Section 5 of the NGR Agreement upon Commission approval of this
Stipulation and prior to Commission approval of the remaining portions of the NGR
Agreement,

7. Switch and Nevada Power have executed a NGR Agreement which includes
two transactions, first the purchase of stand-alone RECs or PECs for the first three years
(2015-2017) as described in Section 7 of the Stipulation and Section 5 of the NGR Agreement
and second, the purchase of the full output of the Portfolio Energy Credits set forth in the PPA

starting on or before December 31, 2016, subject to the terms of the PPA. Nevada Power filed
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with the Commission an integrated resource plan amendment seeking approval of the PPA
described herein on July 1, 2015, which has been assigned Docket No. 15-07003. Nevada
Power will submit the NGR Agreement to the Commission for approval and seek expedited
review of the NGR Agreement by filing a separate petition or application within 5 business
days of the Commission’s approval of this Stipulation. The Signatories will cooperate in
seeking the Commission’s expedited review of the Agreements and Tariff Amendment.

8. The Signatories agrec that this Stipulationis in the public inwrestix The
Signatories agree to use reasonable efforts to seek Commission approval of this Stipulation and
the Settlement Package. Staff reserves the right to review the Agreements or Tariff
amendment in light of the information filed by Nevada Power in its integrated resource plan,
emission reduction capacity replacement amendment and in connection with the Settlement
Package. The Signatories recognize that Switch may withdraw its support of this Stipulation if
it determines that approval of the Settlement Package by the Commission is unlikely, and may
request that the Commission proceed with cansideration of the Petition for Reconsideration
under NAC 704.801(4) and (5). In such case, in light of the time spent to date, Switch is
amenable to the Commission acting within 30 days of receiving written notice to proceed from

Switch, to grant or deny Switch’s Petition for Reconsideration.

C- Raﬁ
9. On May 15, 2015, Nevada Power provided Switch a rate forecast covering the

period between June 2015 and June 2019.
10.  The projected prices shown in such forecast were developed by Nevada Power
for the purpose of planning and operating its business, and for the bencfit of Switch in

estimating their costs as a bundled customer of Nevada Power.
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11.  With the exception of the NGR Renewable Resource Rate as defined in the
NGR tariff, which will be fixed at the time the Commission approves the NGR Agreement, the
rates that Nevada Power charges to Switch will continue to be set by the Commission and will
fluctuate consistent with Nevada Power’s rate schedules. However, while Nevada Power
agrees to exercise reasonable efforts to manage its business practices in the manner necessary
to achieve the rates included in the rate forecast, Nevada Power has not promised that Switch,

nor any other customer, will actually realize the specific costs sct forth in the rate forecast,

D. Bundled Rate Customer :

12.  Upon Commission approval of the NGR agreement, Switch will confirm its
commitment to remain a bundled, full requirement customer of Nevada Power far the
period required by the Agreements and the applicable tariffs, for the accounts set forth on
Exhibit A to Attachment 3, per the HLF tariff.

E. ions for Ti ; Withdrawal of Petition for Reconsideration

13.  The Signatories seck a deviation from the deadlines under NAC 704.801(4)
and (5), and agree that good cause exists for such deviation, to postpone the Commission’s
deadline to grant or deny Switch’s Petition for Reconsideration until the Commission
approves or denies the entire Settlement Package without material modification. Within
three business days of the Commission approving the entire Settlement Package (including
the HLF Agreement, HLF advice letter, NRG Agreement, PPA and this Stipulation), in a
manner acceptable to Switch, Switch shall withdraw its Petition for Reconsideration of the
Application in this Docket 14-11007, and the order denying Switch’s Application without
prejudice will stand. If the Commission does not approve the entire Settlement Package or
conditions the approval of the Settlement Package in a manner unacceptable to Switch or
Nevada Power, either Nevada Power or Switch may send a request to the Commission that

the Commission act on the Petition for Reconsideration. In such case, Switch is amenable
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to thc Commission acting on the Petition for Reconsideration within 30 days of the
Commission receiving the written request to act from Switch.
G.___General Provisions

14.  This Stipulation will not serve as precedent for the resolution of any issue in the
future by the Commission.

15.  This Stipulation is entered into for the purpose of resolving all remaining
issues in the Docket by and among the Signatories as set forth above. This Stipulation is
made upon the express understanding that it constitutes a negotiated settlement. The
provisions of this Stipulation are not severable.

16.  In accordance with NAC 703.845, this Stipulation settles only issues relating
to the present proceedings and secks relief that the Commission is empowered to grant.

17.  Each Signatory, by signing this Stipulation, agrees that the resolution of the
issues raised in this proceeding, as set forth herein, is in the public interest.

18.  This Stipulation represents a compromise of the positions of the Signatories.
As such, conduct, statements and documents disclosed in the negotiation of this Stipulation
will not be admissible as evidence in this Docket or any other proceeding. Except as set
forth herein, neither this Stipulation, nor its terms, nor the Commission’s acceptance or
rejection of the terms contained in this Stipulation will have any precedential effect in future
proceedings.

19.  This Stipulation may be executed in one or more counterparts, all of which
together will constitute the original executed document. This Stipulation may be executed
by Signatories by electronic transmission, which signatures will be as binding and effective
as original signatures.

This Stipulation is entered into by each Signatory as of the date entered below:
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Date

Date

o

NEVADA POWER COMPANY

-

(0

Fa~-By:-Doug Cannon

REGULATORY OPERATIONS STAFF OF
THE PUBLIC UTILITIES COMMISSION OF
NEVADA

By: {
\_

SWITCH, LTD.

Date

By: Samue] Castor
Associate General Counsel

10
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NEVADA POWER COMPANY

By: Doug Cannon

REGULATORY OPERATIONS STAFF OF
THE PUBLIC UTILITIES COMMISSION OF
NEVADA

Date

By:

7,/10!:5 % ﬁ————

Sam ICastor
Generalcounsel

10
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VNVEnergy

AGREEMENT FOR ELECTRIC SERVICE UNDER RATE SCHEDULE OLGS-3P-HLF

This Agreement for Schedule OLGS-3P-HLF Electric Service (“Agreement”) is entered
into by and between Nevada Power Campany d/b/a NV Energy (“NV Energy™) and Switch, Ltd,
whose service address is 7135 S. Decatur Blvd., Las Vegas, NV 89118 (“Customer”). NV
Energy and Customer are referred to individually as “Pasty” and collectively as “Parties.” The
Agroement is effective as of the date it is executed by both Parties. i

This Agreement is based upon the following facts:

A. NV Energy is currently providing electric service to Customer, and Customer is
currently receiving electric servics from NV Energy under Rate Schodule
(“Schedule™) No. LGS-3, piimary voltage;

B. NV Energy, is offering to provide electric service under the optional Schedule No.
OLGS-3P-HLF to customers that meet the requirements of that schedule;

C.  Certain Customer accounts meet the requirements of OLGS-3P-HLF; and

D. NV Energy is willing to provide electric service to Custorer, and Customer
wishes to receive electric service to certain accounts, under the terms and
conditions of Schedule No. OLGS-3P-HLF and this Agreement.

In consideration of the facts and the mutua! covenants and conditions contained herein,
the Parties agree as follows:

L A copy of the currently effective Schedule No. OLGS-3P-HLF is attached to this
Agreement and incorporated into it by reference.

2. The Parties understand and agree that service under Schedule No. OLGS-3P-HLF
and this Agreement applies only to those electric service accounts listed m
Exhibit A, which is attechéd hereto and incorporated by reference.

3. I additional metering equipment is required for service under Schedule No.
OLGS-3P-HLF, it will be installed at the cost of NV Energy. Such metering may
include time-of-use, energy, demand, reactive, and any recording devices desmed
necessary by NV Energy. Customer shall provide NV Energy reasonable sceess
duting normal business hours to install metering, NV Energy sball comply with

HLP
1of4
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Custoymer’s ressopable confidentislity, safety and sgrurity protocnls while
accessing Customer locations.

Service under Schedule No. OLGS-3P-HLF and this Agreement will not
commence until () Customer exccutes: this Agreeihent; (b) the instaflation of
necessary metering, if required, pursuant to Paragraph 2 of this Agroement is
completed; and (c) the Customer Specifie Facilities investment amounts described
in Special Candition 7 of Schedule No. OLGS-3P-HLF cah be rpasomibly
determined and are approved by the Commission and become effective. It is
estimated that service to Customer under Schedule No, OLGS-3P-HLF and this
Agreement will commente within ten (10) days after the Commission epproves 4
scttlement agreement in Docket 14-11007.

NV Enetgy will conduct an annual review of the electric usage of the accounts
listed on Exhibit A.

Service 10 the accounts listed on Exhibit A shall be moved from Schedule No.
OLGS-3P-HLF to anotler schedule if the sccounts listed on Exhibjt A do ot
continue to meet the minfmum annual lead fictor specified in Schedule No.
OLGS-3P-HLF,

The parties will comply with the terms of Schednle No. OLGS-3P-HLF.

The accounts served under Schedule No. OLGS-3P-HLF will be subject to the
sutes and charges establishad for thet schedule, as adjusted time-to-time by the
Public Utilities Commission of Nevada, including but not limited to the
following: (a) a possible power factor charge or credit, (b) a Demand Charg, (c)
a per kW fucilities charge, and (d) a Customer Specific Facilities Charge.

Customer releases NV Entegy, its diregtors, officers, employecs, and affilistes
from amy snd all lishility not proximstely caused by the negligence of or coused
by the intentional misconduct of NV Energy. NV Energy shall not be liable to
Cugtomer for any direct, indireot, or consequential dumages to Customer resulting
from or arising out of eleciric servive provided uader this Agreement.

This Agreement ropresents the entirs wnderstanding of the Parties and. aity
Wmammtu@cﬁveMmmmmmmdﬂwwm

In the event of any incomsistency or conflict, not otherwise set forth. in this
Agroement, between ity Agrésment and the: terms of Schedile No. OLGS-3P-
HLF, the torms of Schedule No, QLGS-SP-HLF shall control.

HLP Agresmint
2084
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14.

Governing Law; Venue. This Agreement is governed by and must be construed in
accordance with the laws of the State of Nevada, without giving effect to its
conflict of law provisions. Nothing in this agreement is designed to eliminate the
PUCN’s jutisdiction over matters within its jurisdiction. In the event a court of
competent jurisdiction has jurisdiction over a civil action or remedy brought
under this Agreement, the Parties agree that they will first seek to initiate such
action in the federal district court of Nevada with jurisdiction over Clark County,
Nevada. In the event the federal district court lacks jurisdiction over such a
dispute, the parties agree the dispute will be brought in the Nevaila state district
court for Clark County, Nevada in Las Vegas, Nevada. Both Parties agree that
they will not initiate an Action against the other Party in any other jurisdiction.

To the fullest extent permitted by Law, each of the Parties hereto waives any right
it may have to a trial by jury in respect of litigation directly or indirectly arising
out of, under or in connection with this Agreement. Each Party further waives any
right to consolidate any action in which a jury trial has been waived with any
other action in which jury trial cannot be or bas not been waived.

Notwithstanding any other provisions of this Agreement, NV Esergy may file
with the PUCN, pursuant to the PUCN's rules and regulations, gn application for
a change in rates, charges, classification of service, or any rule, regulation, or
agreement relating therets. If NV Energy obtains a material change that
adversely effects Customer in a non-pricing term or condition of service,
excluding changes in rates, provided in the Schedule OLGS-3P-HLF during the
term of this Agreement, Customer may choose to terminate ssrvice under
Schedule OLGS-3P-HLF and take service under another applicable schedule
without violating the terms of this Agreement or Schedule OLGS-3P-HLF.

[signature page follows]

Hpe
3of4
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IN WITNESS WHEREOQF, the Perties hereto enter into this Agréement as of the-date it
has been executed by both Parties below.

COMPANY CUSTOMER
NEVADA POWER COMPANY SWITCH, LTD.
D/B/A NV ENERGY

Signature; Signature:

Name: _ GIL FAAIE.# Name:
Title: _mmm____ Title:
Date: __ M, Date:

4ofd
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IN WITNESS WHEREOF, the Parties hereto enter into this Agreement as of the date f1.
has been executed by both Parties below.

COMPANY CUSTOMER

NEVADA POWER COMPANY SWITCH, LTD.

D/B/A NV ENERGY

Signhature: ~ szrfw-l
Name: Name: RCE’ R‘N‘

Tile: Tile: =GO

Omemp——

Date; pue: GRS

4ofd
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EXHIBIT A -

TO AGREEMENT FOR ELECTRIC SERVICE UNDER
SCHEDULE NO. OLGS-3P-HLF

APPLICABLE ELECTRIC SERVICE ACCOUNTS

ACCOUNTNUMBER  PREMISENUMBER  SERVICE ADDRESS
2257109-2193699 2193699 7135 S Decatur Bivd, Suite S1,
Las VegasNV 89118
2257109-2239518 2239518 7135 S Decstur Blvd, Suite S2,
Las Vegas NV 89118
2257109-2248194 2248194 7135 S Decatur Bivd, Bldg. 5,
. Las Vegas NV §9118
2257109-2253743 2253743 7135 8 Decatur Blvd, Bldg. DF6,
Lag Vegas NV 89118
2257109-2261555 2261555 7135 S Decatur Blvd, Suite S8,
Las Vegas NV 89118
2257109-2271616 2271616 7135 S Decatur Blvd, Suite S3,
Las Vegas NV 89118
2257109-2265112 2265112 5225 W Capovilla Ave, Suite S1,
Las Vegas NV §9118
2257109-2273939 2273939 $225 W Capoviila Ave, Suite
S12, Las Vegas NV 89118
HLF Agreetient,

Eshibit A
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ATTACHMENT 2
NGR AGREEMENT
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RENEWABLE ENERGY AGREEMENT

This RENEWABLE ENERGY AGREEMENT, dated as of June __, 2015 (the “Effective
Date”), is made by and between NEVADA POWER COMPANY dbs NV Energy, a Nevada corporation
(“NV Energy”), and SWITCH Ltd., a Nevada limited liability company (“Customer”), NV Energy and
Customer are also each referred to herein as a “Party” and collectively as the “Parties”.

RECITALS

WHEREAS, NV Energy is an electric service provider, as defined in NRS Section 704;

WHEREAS, Customer is currently taking retail electric service for its data centers Jocated at
various addresses in southem Nevada including 7135 South Decatur Blvd, (the “Data Centers™) as
identified as the NV Energy accounts described in Exhibit A, from NV Energy under the applicable
tariff rate;

WHEREAS, Customer desires to operate the Data Center utilizing renewable energy resources;

WHEREAS, the Parties desire to enable Customer to achieve its renewable energy objectives
and believe those objectives can be achieved through a transaction structyred in 8 manner that provides
the same result - provide a mechanism to realize Portfolio Energy Credits from a new renewable
peneration resource (the “Switch Station™) constructed in Nevada and delivering energy to Nevada - as
that transaction previously approved by the Public Utilities Commission of Nevada (“PUCN”) in Docket
No. 13-07005 (renewable energy transaction between Siesra Pacific Power Company and Apple Inc.),
while at the same time not burdening other customers of NV Energy;

WHEREAS, Customer has requested to utilize NV Energy’s electric service Tariff Schedule No.
NGR - Schedule NV GreenEnergy Rider (the “NGR Tariff”), which contemplstes a LGS-1 or higher
retail customer entering into a special contract with NV Energy that provides for dedication to said retail
customer account of a renewable energy resource contracted by NV Energy; :

WHEREAS, the Customer has one or more accounts that are LGS-1 or higher retail accounts;

WHEREAS, consistent with the terms of the NGR Tariff, NV Energy has entered into a power

purchase agreement (“Power Purchase Agreement”) with First Solar for the Playa 2 photovoltaic solar

%ecl?;cmsmw”)'on facility, with a total nameplate capacity of 100 megawatts alternating cusrent (the
0 ys

WHEREAS, the parties anticipate, based on Customer’s existing load, that the Solar Arrays will
provide sufficient Portfolio Energy Credits to satisfy Customer*s green initiatives for existing load,
WHEREAS, the parties may negotiate the construction of additional 100 megawatt solar asrays
to provide sufficient Portfolio Energy Credits so that Customer can support additional, new, local,
renewable generation to meet Customer®s future load and,

WHEREAS, it is the intent of the Parties that this Agreement serve as the agreement between the
Parties under the NGR Tariff to fucilitate Customer contracting for the Portfolio Energy Credits

Green Rider Agreement
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associated with the output of the Solar Arrays for the term of the Power Purchase Agreement between
NV Energy and the First Solar;

NOW THEREFORE, in consideration of the mutual promises set forth herein, and for other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties,
intending to be legally bound, do hereby agree as follows:

AGREEMENT

1. DEFINITIONS. As used in this Agreement, defined terms shall bave the meaning set
forth in this Agreement or as set forth in this Section 1.

L1 “Action” means any claim, action, cause of action, demand, lawsuit, erbitration, inquiry,
audit, notice of violation, proceeding, litigation, citation, summons, subpoena ar investigation of any
nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity.

12 “Affillate” means, with respect to NV Energy, “Affiliate” shall only include Berkshire
Hathaway Energy and its direct and indirect wholly-owned subsidieries and with respect to Customer
the wholly owned subsidiaries of Switch, Ltd.

1.3 “Agreement” means this Renewable Energy Agreement together with the Schedules and
Power Purchase Agreement attached hereto.

14  “Business Day” means any day, other than a Satorday, Sunday or legal holiday, on
which commercial banks in Clark County, Nevada are generally open for the transaction of business.

1.5 “Contract Year” means each year during the Term beginning on January 1 and ending
on December 31 of the calendar year following the Commercial Operation Date.

1.6  “Data Centers” has the meaning set forth in the recitals hereto.

17 “Event of Default” has the meaning set forth in Section 11.1.

18  “Force Majeure” has the meaning set forth in Section 8.

19 “Governments! Entity” means any federal, state, or local government or political
subdivision thereof, or any agency or instrumentality of such government or political subdivision, or any
self-regulated organization or other non-governmenta) regulatory aulhqrity or W’!‘Wm‘m‘
authority (to the extent that the rules, regulations or orders of such organization or authority have the
force of law), or any arbitrator, court or tribunal of competent jurisdiction.

1.10 “kWh” kilowatt-hour.

111  “NGR Tariff” has the meaning set forth in the recitals hereto.

1.12 “NRS” means the Nevada Revised Statutes, as amended.
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L13  “PC” or “Portfolio Energy Credit” means a unit of credit which equals one kilowatt-
bour of electricity generated, acquired or saved (or deemed s0) by the Solar Arrays, all s calculated by
the PUCN operations staff and certified by the PC Administrator pursuant to the Renewable Energy Law
(or by a successor Governmental Entity pursuant to a successar law if the Rencwable Energy Law is
replaced, superseded or preempted by another law or regulstory regime tasked with enforcement of
renewsble energy quotas by utility providers in Nevada), and certified by WREGIS.

1.14  “PC Administrator™ means the Person appointed by the PUCN to administer the system
of Portfolio Energy Credits established pursuant to the Renewable Energy Law or a successor law if the
Renewable Energy Law is replaced, superseded or preempted by another law or regulatory regime
tasked with enforcement of renewable energy quotas by users or utility providers in Nevada.

L15 “Permitted Transferee® means an Affiliate of cither Party to this Agreement.

~ L16 “Person” means an individual, corporstion, partnership, limited liability company, trust,
business trust, association, joint stock company, joint venture, sole proprietorship, unincorporated
organization, Governmental Entity, or other entity. ;

. 1.17 “PUCN” means the Public Utilities Commission of Nevada and any successor entity
ereto.

. 118 “Renewable Energy Credit® means a tmit of credit which equals one kilowatt-hour of
clectricity generated, acquired or saved (or deemed so) by the Solar Arrays and certified by WREGIS.

1.19 “Renewable Energy Law” means an act of the Nevada Legislature relating to energy, or
law that affects Customer’s renewsble energy consumption or that requires certain electric service
providers to comply with the portfolio standard for renewable energy, and providing for other matters.
relating theretn, codified as NRS 704.7801 through 704.7828, inclusive, and the rules and regulations of
WREGIS, and the regulations, guidance and other requirements promulgated thereunder, in cach case as
such laws, regulations, guidance and requirements may be amended, preempted or superseded.

120 “Renewable Resource Rate” means the fixed rate, in dollars per kWh, set forth in
Schedule 1.20 atiached hereto.

121  “Solar Arrays” has the meaning set forth in the recitals hereto,

. 1.?2 “Tax” or “Taxes” means the applicable federal, state, local or foreign income, gross
receipts, license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits,
environmental, customs duties, capital stock, franchise, profits, withkolding, social security (or similar),
unemployment, disability, real property (including assessments, fees or other charges based on the use
or ownership of real property), personal property, transactional, sales, use, transfer, registration, value
gddyq,dwmaﬁnmadd-onminimm,mﬁmﬂedm,moﬁumﬁmyﬁndwhawoeva,mmy
liability for unclaimed property or escheatment under common law principles, including any interest,
penalty or addition thereto, whether disputed or not, including any item for which liability arises as a
transferee or successor-in-interest,

123 “Term” has the meaning set forth in Section 2.1.
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124 “WREGIS” means the Western Renewsble Energy Generation Information System, or &
successor organization or system, '

2. AND ATION.

21 Term. With Respect to Section S, this Agreement shall commence upon the date
Customer notifies NV Energy it wishes to proceed with the Renewable Energy Credit transaction
described in Section 5. Otherwise, this Agreement commences on the date this Agreement is approved
by the PUCN. This Agreement will expire on the date that the Power Purchase Agreement with First
Solar expires (20 years from the date of Commercial Operation as defined in the power purchase
agreement between NV Energy and First Solar dated June 19, 2015 (the “Power Purchase Agrecment”),
or 83 otherwise provide in the Power Purchase Agreement) or such Power Purchase Agreement is no
longer in effect (the “Term”), unless extended by mutual written agreement of the Partics.

3 DATA GY LY.

3.1  Trensfer of Portfolio Energy Credits. Commencing on the earliest date NV Energy is
obligated to take energy from the Solar Awmays ss provided in the terms of the Power Purchase
Agreement (the “Commencement Date™™), NV Energy shall transfer to Customer the Portfolio Energy
Credits realized from the Solar Arrays and to which NV Energy is entitled under the Power Purchase
Agreement. Customer shall pay the Renewable Resource Rate for each kWh of Portfolio Energy Credits
transferred from NV Energy to Customer as provided herein,

32 PC Deficiency. If, in any Contract Year following the Commencement Date, the
Portfolio Energy Credits available from the Solar Arrays are less than the electric encrgy consumed at

the Data Centers (such that the Solar Array Portfolio Energy Credits purchased by Customer under this .

Agreement in respect of such Contract Year do not fully offset such electric consumption), NV Energy
will negotiate in good faith to sell to Customer Portfolio Energy Credits, at the Renewable Resource
Rate, through NV Energy attributable to NV Energy rencwable generating resources other than the Solar
Arrays, up to an amount of Portfolio Energy Credits sufficient to satisfy the deficiency, but subject in all
cases to the availability of Portfolic Energy Credits to NV Energy for this purpose and obtaining any
governmental approvals if required, and giving priority to NV Energy's need for Postfolio Energy
Credits to cover its current and anticipated future renewable portfolio or other legal obligations, as
determined by NV Energy in its sole discretion (exercised in good faith). Altematively, Customer may,
in its discretion, satisfy the deficiency through purchases of Portfolio Energy Credits from third partics,
or from NV Energy pursuant to the terms of any available tariff schedule approved or adopted by the
PUCN for the sale of Portfolio Energy Credits.

33  In addition to Section 3.2, in the event NV Energy intends to contract for or construct
incremental future renewable energy generation, NV Energy will alert Customer in advance of such
construction and provide Customer the opportunity to support such renewable generation by negotiating
2 NGR Agreement to facilitate the purchesing of Portfolio Energy Credits from that renewable facility in
a form consistent with the terms of this Agreement and at a renewable resource rate, calculated using the
same methodology applied in calculating the Renewable Resource Rate. .

34  Surphug Portfolio En it Ri i . NV Energy grants Customer
during the period this Agreement remains in effect, a right of first refusal (“ROFR”) to purchase
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Partfolio Energy Credits from NV Energy that NV Energy makes available to another buyer, excluding|
a sale to another customer that enters into an NGR Agreement, at the same price NV Energy is making
the Portfolio Energy Credits available to the other buyer if that other buyer is a customer of NV Energy
or at five (5) percent less than the offer price of the other buyer if the buyer is not a customer of NV
Energy. In the event NV Energy elects to sell Portfolio Energy Credits to another buyer, NV Energy|
shall provide notice to Customer identifying the vintage, source, quantity and price of Partfolio Energy!
Credits are being sold and whether the buyer is or is not a customer. Customer shall have three (3)
Business Days in which to indicate whether they will purchase the Portfolio Energy Credits at the price
provided in this Section 3.4. To facilitate additional opportunities for Portfolio Energy Credit
transactions, NV Energy, in years that NV Energy’s PUCN approved annual Portfolio Energy Credit)
compliance filing shows that NV Energy has more than a twenty-five (25) percent surplus of Portfolio
Energy Credits (“Surplus™), NV Energy skall hold, once a year, if requested by Customer in writing, a
request for proposals to solicit bids to purchase those Portfolio Energy Credits above the Surplus, in no
case reducing NV Energy’s Portfolio Energy Credit balance below the Surphis, as determined in the -
reasonable discretion of NV Energy. NV Energy shall make the bids (without bidder names) available
to Customer, along with whether the bidder is a customer or non-customer, within ten (10) days of the
conclusion of the request for proposals. Customer shall notify NV Energy within three (3) business days
of recelving the bid information whether Customer shall exercise its ROFR and purchase the Portfolio
Energy Credits, If the highest bid is a customer of NV Energy, Customer shall match the price of the
highest bid. If the highest bidder is not a customer of NV Energy, Customer shall pay five (5) percent
less than the highest bid for the Portfolio Energy Credits. Customer shall make a one-time payment for
any Portfolio Energy Credits purchased under this section 3.4, plus appliceble transfer fees (i.e.
WREGIS transfer and registration fees), within 30 days of purchasing such Portfolio Energy Credits. .
The quantity of Portfolio Energy Credits purchased from NV Energy by the Customer from all sources
described in this Agreement shall not exceed 100% of the Customer’s encrgy consumption from the
Data Centers at the time of the purchase of the Portfolio Energy Credit or the Renewable Encrgy Credit.
All Portfolio Energy Credit transactions with NV Energy are subject to approval of the PUCN. The
Parties will cooperate in good faith to obtain approval of any transaction facilitated under this section
3.4 from the PUCN, Customer acknowledges that the ROFR is subject to availability, is non-exclusive,
and may be exercised in concert with the same ROFR rights of other NGR Tariff customers who are
granted the same ROFR terms into their NGR Tariff agreement with NV Energy, such that if surplus is
limited, the available surplus Portfolio Energy Credits will be provided to Customer and other customers
on a pro-rata basis consistent with such availability duc to other NGR Tariff customes’s exercising of
their right of first refusal. Nothinginthissecﬁon3.4pmhibimNVEnergyﬁommteringintoaddiﬁoml
NGR Agreements.

35  Customer Acknowledgements. Customer acknowledges and agrees that:

3.5.1 Customer is committing to purchase from NV Energy, under the NGR Tasiff, all
available Portfolio Energy Credits associated with the Solar Arrays from the Commencement Date
through the period the Power Purchase Agreement is effective, but not to exceed Customer’s total
electric load from the Data Centers. Exeeptﬁ)rthePCspmvidedtoCummcrasexpmsslypmvided
herein NV Energy shall retain all energy, capacity and all other attributes associated with the Solar

Arrays or any production therefrom;
352 Customer shall receive bundled electric service fram NV Energy under the tariff
applicable to the Customer pursuant to the terms of that tariff. Notwithstanding anything to the contrary
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in this Agreement, Customer is not receiving electric service from the Solar Arrays under the Power
Purchase Agreements or under this Agreement;

3.53 This Agreement is entered into pursuant to the NGR Tariff and all terms and
conditions of the NGR Tariff are incorporated into this Agreement by this reference. It is the intent of
the Parties that this Agreement complies with the terms and conditions of the NGR Tariff and this
Agreement shall be interpreted consistent with the terms of the NGR Tariff.

3.6  Naming and Publicity Rights of the Solar Arrays. During the Term of this Agrecment or
an extension thereof, subject to NV Energy’s naming and publicity rights for the Solar Armays from First
Solar: (1) the Solar Arrays shall be called “Switch Station™, subject to the approval of First Solar; (2)
Customer will have a non-exclusive license, along with the publicity rights of First Solar and NV
Esergy, to utilize the name, images and public information regarding the Solar Arrays to advertise and
promoteﬂxeSolarAmysasSwitchSuﬁon;(S)Qntometdlallhavetheﬁghttoplnoemsonahle
signage at the Solar Amays identifying the Solar Arrays as “Switch Station™. Customer shall obtain
approval of al advertising, promotional or educationa) materials, press releases and signage relating to
the Solar Arrays from NV Energy prior to publication or utilization of such materials, such approval to
not be unrcasonably withheld, conditioned or delayed. NV Energy will obtain the approval of Switch
prior to NV Energy allowing a third party (not including First Solar) to utilize the name, images and
public information regarding the Solar Arrays, which consent Switch will not unreasonably withbold,
condition or delsy. Customer acknowledges the NV Energy approval may also include NV Energy
providing the materials to First Solar for its approval, subject to the contractual rights between NV
Energy and First Solar. NV Energy shall, subject to its contractual rights with First Solar, make
reasonzble efforts to make the site accessible to Customer for tours during normal business hours, upon
reasonable notice and subject to safety and operational conditions at the Solar Arrays as such conditions
may be established by NV Energy and First Solar.

4. ABLE YB

41  Price. For the Term, Customer shall pay the Renewable Resource Rate, as set forth in
Schedule 1.20, for each kWh of Portfolio Energy Credit transferred by NV Energy to Customer
hereunder.

] enewable Ene enefits. NV Energy will take such commeroially
reasopable actions as may be necessary and appropriate to cause WREGIS and the PC Adminjstrator to
cextify or otherwise validate in a timely manner all Portfolio Bnergy Credits sold by NV Energy to
Customer under this Agreement. The Parties acknowledge and agree that the certification of Portfolio
Energy Credits is registry dependent, and that the timing of certification is solely at the registry’s
discretion. NV Energy shall not be held lisble for certification delays or denials beyond its control,
provided NV Energy will, as provided in Section 3.2, make efforts to provide alterative Portfolio
Encrgy Credits to provide replacement Portfolio Energy Credits denied cextification within 30 days
following such denial. Such replacement Portfolio Energy Credits will be from the same energy
production year as the credits denied certification. Any replacement Portfolio Energy Credits provided
to Customer shall be charged to Customer at the Renewable Resource Rate. Customer will pay for such
replacement Portfolio Energy Credits, once transferred to Customes’s WREGIS account.
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43 Monthly Invoices. Beginning the month sfter the first month in which NV Energy
transfers to Customer any Portfolio Energy Credits from the Solar Arrays, an invoice will be sent to
Customer, showing the kWh generated by the Solar Amays during the previous calendar month, the
Renewable Resource Rate and any other applicable Taxes or fees imposed by a Governmental Entity,
WREGIS (or similar registrant) or the PC Administrator relating to the Portfolio Energy Credits or
gervice under the NGR Tariff. Each such monthly invoice will set forth the total amount payable by
Customer for the Portfolio Energy Credits. Except for replacement Portfolio Energy Credits, which
shall be payable as provided in Section 4.2, the amount due shall be payable regardless of the status of
any certification of, or transfer procedures with respect to, any such Portfolio Energy Credits. The
m;x&oieemﬂbeprovidedtomstmbymemahod or methods authorized by the Nevada

ower

44  Payment Terms. The otherwise applicable payment terms as issued on each monthly NV
Evergy invoice, as provided by Nevada Power Tariff or other agreement of the Partics, will apply to all
amt_mntsdueundathisAg:eemen:. At any time a dispute arises with respect to a payment or other
obligation under this Agreement, at the written request of either Party, the Parties® senior executives
m{stmeetandatwmpttoreso!vemcbdispntcwithinm(m)mmDaysofaPaﬂyteeeivingthnt
written request; and, during that 10-business-day period, all consequences associated with any delay in
payment will be forestalled pending resolution. Notwithstanding anything to the contrary in this
Agreement, NV Energy will not cease providing Portfolio Energy Credits to Customer as a result of a
dispute without first exerting commercially reasonable efforts to meet and confer as provided in this
Section 4.4 during that 10-business-day period. If the Parties meet and despite each party’s good faith
effort to resolve the dispute, the senior team members are unable to reach sgreement, the payment
dispute shall be resolved as provided in the Nevada Power Tariff. :

4.5  Trensfer of Portfolic Credits. NV Energy will obtain certification through
WREGIS of all kWh generated by the Solar Arrays. NV Energy will transfer such WREGIS credits to a
WREGIS account designated by Customer within thirty (30) days following the later to occur of (a) NV
Energy’s receipt of payment from Customer under Section 4.3 for the corresponding kWh of electric
encrgy output of the Solar Arrays, and (b) certification of such credits by WREGIS, in all cases in
accordance with and subject to the transfer procedures established by WREGIS. Notwithstanding the
foregoing, the Parties may elect such other transfer procedures for Portfolio Energy Credits as the
Parties may mutually agrec, acting reasonably, provided that NV Energy shall not be required to incur
myaddxuonﬂwstsmexpenseformchPoﬂoﬁoEnagyCmdiumthemferﬂ:mﬂ Customer may
transfer the Portfolio Energy Credits acquired from the Solar Amrays or from the Short Term Portfolio
Energy Credit Agreement specified in Section 5 of this Agrecment to or retire such Portfolio Energy
Credits in the name of Customer’s customets, proportionate to the customer’s portion of the Customer’s
clectrfc load, Customer shall be responsible for the registration, administration and transfer, and all
associated costs, of any Portfolio Energy Credits transferred to or retired in the name of its customers.

46  Refund if Portfolio Energy Credits Rejected. In the event Portfolio Energy Credits from
the Solar Arrays for which Customer has paid NV Energy are not accepted by WREGIS, NV Energy
shall refund to Customer, by providing a credit on the Customer’s next monthly bill in an amount equal
to the Renewable Resource Rate (on a per kWh basis) times the kWh of Portfolio Energy Credits
geg::wd;;WREGls Customer may also acquire replacement Portfolio Energy Credits a8 provided in

on 3.2,
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4.7 Rencwable Energy Credit Cap. Customer may purchase under the NGR Tariff the
portfolio energy credits not to exceed the Customer’s monthly total energy consumption at the Data
Centers.

48  Letter Certifying Consistency. NV Energy shall provide Customer a letter in the form
contained in Attachment A, stating that the transaction contemplated in this Agreement is intended to
result in a 100% rencwable portfolio energy credit solution consistent with the transaction approved by
':;pl;uff in Docket No. 13-07005 (Siexra Pacific Power Company renewable encrgy transaction with

e, Inc.).

s. HORT TERM RENEW R G T

51 At Customer’s request, NV Energy shall for the benefit of Customer issue a request for
proposals for Renewable Energy Credits that are associated with current year energy production. The
request shall seek Renewahle Energy Credits for 2015, 2016 and 2017. NV Energy will issue the RFP
within 30 days of Customer’s request, in the method, manmer, and seeking the quantities, and qualities of
Renewable Energy Credits reascnably identified by Customer. The quaatity of Renewable Energy
Credits identified in the RFP will not exceed 100% of Customer’s anticipated demand for the year in
which the Renewable Energy Credits will be produced. Nothing in this Agreement prohibits Customer
from purchasing Renewable Energy Credits beyond those described herein.

52 Within three days sfter receiving responses to the request for proposals, NV Energy shall
provide Customer with a pricing schedule for the Renewable Energy Credits.

53  Within three (3) Business Days after receiving the pricing schedule referred to in Section
5.2 above, Customer will direct NV Energy in writing to proceed with the acquisition of 8 specific
amount of portfolio credits identified by Customer for each year (2015, 2016 and 2017). If Customer
elects not to purchase the Portfolio Energy Credits at the price identified by NV Energy, Customer shall
so notify NV Energy within the three (3) Business Day period and NV Energy will have no further
obligation under this Section 5. If Customer fails to provide NV Energy with notice to proceed during
thed_lree(.‘a)BusinmDaypaiod,NVEnergyshannotpromthhpmchnsingmePonfolioEnﬂxy

54  Customer agrees to pay the actual cost of the Renewsble Energy Credits plus applicable
transfer and registration fees through the Renewable Resource Rate for the Rencwable Bnergy Credits
commencing the first day of the month immediately following the date on which Customer gives NV
Energy the direction to proceed with the purchase of the Renewable Energy Credits. The invoicing and
paying of such invoice shall be handled consistent with Sections 4.3 and 4.4 of this Agreement. In the
event the PUCN does not approve this Agreement, the Power Purchsse Agreement or any other
Transaction Documents in a manner that is reasonably acceptable to the Parties, Customer agrees to pay
to NV Energy the actual costs and fees (i.e. WREGIS transfer and registration fees) NV Energy incurred
to purchase, register and transfer the Rencwable Eergy Credits described in this Section 5. In such
circumstances NV Energy shall invoice Customer the actus! cost of the Renewable Energy Credits and
any fees associated with acquiring the Renewable Energy Credits and transferring fo or otherwise
registering the Renewable Energy Credits for the benefit of Customer. The invoice shall reflect a credit
for any payments Customer has already made utilizing the Renewable Resource Rate. Should the
payments made by Customer under the Rencwable Resource Rate on the date of the invoice exceed the
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amount due, NV Energy will refund to Customer any overpayment made (to ensure Customer is only
paying actual costs, plus applicable fees for the Renewable Energy Credits). Customer shall pay NV
Energy within forty-five (45) days of receiving such invoice.

5.5  Customer may request that NV Energy issue a request for proposals for Renewable
Energy Credits for 2018 and another for 2019 from market sources, current year production, in
quantities to be identified by Customer. NV Energy, upon written notification from Customer will
within 45 days of receiving such written notice from Custamer, issue the request for proposals. Except
as otherwise expressly provided in this Section 5.5, NV Energy and Customer shall following the same
process described in Section 5.1 through 5.4 of this Agreement for such request for proposals. If
Customer elects to purchase the Renewable Energy Credits from the request for proposals, Customer
shall make a one-time payment to NV Energy for the actual cost of the Renewable Energy Credits
acquired through the request for proposals, plus the actual fees for transferring the Renewable Energy
Credits to Customer’s account in WREGIS.

6. ANNUAL RPS CERTIFICATION

6.1  Upon PUCN approval of this Agreement, NV Energy will on an anmual basis provide to
Customer, for the Term, a certified attestation confirming the retirement of the specified munber of
WREGIS-qualified PCs retired on behalf of Customer in comnection with NV Energy meeting its
portfolio energy requirements as provided under Nevada law. With respect to Customer, such credits
will be from 8 resource delivered to NV Energy in the then cutrent year.

7. ASSIGNMENT. Neither Party shall assign this Agreement, or any of its rights or
obligations under this Agreement, without the prior written consent of the other Party (which consent
shall not be unreasonably withheld, delayed or conditioned), and any attempted assignment of this
Agreement without such consent shall be null and void; provided, however, that upon prior written
notice to the other Party either Party may assign this Agreement to a Permitted Transferee without such
consent, provided that the assigning Party is not released from its obligations under this Agreement as a
result of such assignment and remains directly lisble for such obligations.

8 LEGAL TERMINATION.

8.1 The Parties recognize that Customer may pursue altemative solutions to obteining
renewable generation or bundled retail electric service. If Customer elects to depart NV Energy’s
system or purchase energy from another source or in another manner, as provided by Nevada or Federal
law as existing todsy or as subsequently modified, Customer may terminate this Agreement upon twelve
(12) months® prior written notice to NV Energy, without further Liability under the Agreement, except as
provided in Section 8.2 (the “Legal Termination™). The termination notice for Legal Termination will
identify the date of termination, but in no circumstances will be less than 12 months from the date the
notice is provided. .

82  In the event Customer elects to terminste this Agreement as provided in Section 8.1, NV
Energy shall determine if Customer hss fully paid under the Remcwsble Resource Rate for the
Renewable Energy Credits NV Energy purchased for Customer pursuant to Section 5 of this Agreement.
In the event Customer has not fully compensated NV Energy for the Renewable Energy Credits
purchased pursuant to Section 5 Customer shall, prior to the date of termination pay NV Egergy the
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actual cost of purchasing the Renewable Energy Credits, plus the actual cost of transferring such
Renewable Energy Credits to the Customer’s account with WREGIS and NV Energy will transfer the
Renewable Energy Credits to Customer.

83 In the event the Solar Arrays experience a Shortfall for 8 Measurement Period for both
Summer Months and Non-Summer Months and NV Energy is unable to deliver Portfolio Energy Credits
to Customer sufficient to cover Customer’s then existing load for the Data Centers, Customer may
terminate this Agreement with 60 days prior notice. If this Agreement is terminated by Customer
pursuant to this Section 8.3 neither Party shall have any further obligation under this Agreement and
neither Party shall be liable for any damages to the other Party for the termination pursuant to this
Section 8.3. Nothing in this Section 8.3 modifies any other rights or obligations the partics may have
under this Agreement for any breach that may otherwise occur under this Agreement. In the event of &
termination pursuant to this Section 8.3, Customer shall pay NV Energy for the actual costs and fees NV
Energy (i.e. WREGIS registration and transfer fees) incurs in connection with acquiring Renewable
Energy Credits pursuant to Section 5 of this Agreement. Capitalized terms in this Section 8.3 that are
not otherwise defined in this Agreement, shall have the meaning attributed to such term in the Power
Purchase Agreement. -

9. FORCE MAJEURE,

9.1  In the event that either Party is delayed in or prevented from performing or carrying out
its obligations under this Agreement by reason of amy cause beyond the reasonable control of, and
without the fault or negligence of, such Party (an event of “Force Majeure™), such circumstance shall not
constitute an event of default, and such Party shall be excused from performance hereunder and shall not
be liablo to the other Party for or on account of any loss, damage, injury, or expense resulting from, or
arising out of, such delay or prevention; provided, however, that the Party encountering such delay or
prevention shall use commercially reasonable efforts to remove the causes thereof (with failure to use
such efforts constituting &n Event of Default hereunder), If the Force Majeure event lasts longer than 90
days, either Party may terminate this Agreement upon notice to the other Party. Such notice will specify
the date of termination,

92  Asused herein, the term “Force Majeure” shall include, without limitation, (i) sabotnge,
riots or civil disturbances, (jf) acts of God, (iii) acts of the public enemy, (iv) terrorist acts affecting the
Data Centers or the Solar Amays, (vi) volcanic eruptions, earthquake, hurricane, flood, ice storms,
explosion, fire, lightning, landslide or similarly cataclysmic occurrence, (vii) any action by amy
Govemmmnlﬂnﬁlywhichpmmm«mhibiuﬁehrﬁaﬁomuﬂyingmntheirmpwhve
obligations under this Agreement, including, without limitation, an unstayed order of a court or
administrative agency having the effect of cancellation or amendment of the NGR Tariff, or other
change in law that results in a material adverse economic impact on NV Energy or otherwise probibits
cither Party from performing its obligations hereunder, (vii) strike, labor disruption or disrption to
transportation systems. Economic hardship of either Party shall not constitute 8 Force Majeure event
under this Agreement.
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10. NOTICES.

10.1 Method of Delivery: Contacts. Except for the monthly invoice under Section 4.3, esch
notice, consent, request, or other communication required or permitted under this Agreement st be in
writing, delivered personally or sent by certified mail (postage prepaid, return receipt requcsted),. by
email (with electronic confirmation of receipt), or by a recognized internstional courier or overnight
delivery service provider, and addressed 10 a Party as follows:

Customer:

Office of General Counsel
Sam Castor .
7135 S. Decatur Blvd.

Las Vegas NV, 89118
Attention: Sam Castor
Email: sam@supernap.com

With a copy to:
Email: regulatory@supernap.com
NV Energy:

NV Energy

6226 W. Sahara Ave., M/S 13

Las Vegas, NV 89146

Attention: Vice President, Energy Supply

With a copy to;

NV Energy

6226 W. Sahara Ave., M/S 2
Las Vegas, NV 89146
Attention: General Counsel
Facsimile Na.: 702-402-5300

Receipt of } nformation. Bach notice, consent, request, or other
commumication is ed 1o have been received by the Party to whom it was addressed (a) when
delivered if delivered personally; (b)onﬂlemird(?‘{nusinwsmyaﬁathedateofmaﬂmg nfmailed
by certified mail; {c) on the date officially recorded s delivered according to the record of delivery if
defivered by courier or overnight delivery; or (¢) on the first Business Day after the email transmission if
delivered by email and a copy of the notice is deposited in the U.S. Mail. Each Party may change its
cantact information for purposes of the Agreement by giving written notice to the othier Party in the
manner set forth above.

11. CONDITIONS TO EFFECTIVENESS. This Agreement shall not be binding on the
Parties unless and until:
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11.1 NV Energy shall have received the approval by the PUCN of this Agreement, the Power
Purchase Agreement, any other Transaction Documents and the transactions contemplated hereby and
thereby, without conditions, modifications or terms that are unacceptable to the Partics in their
individpal reasonable discretion, and which approval is mot the subject of (a) a petition for
gegon::ideraﬁonorrehearing, (b) a petition for judicial review, or (c) a petition for a preliminary
injunction.

1111 The Parties may elect to perform under Section 5 of this Agreement prior to
obtaining approval of the NGR Agreement and Power Purchase Agreemeant from the PUCN. In
the event the Parties mutually agree to perform Section 5 prior to obtaining PUCN approval, the
Parties agree to be bound by the provisions of Section S and other applicable sections of this

12.  DEFAULT; REMEDIES. )
12.1  With respect to a Party, there shall be an “Event of Default” if:

12.1.1 such Party fails to pay any amount due pursuant to this Agreement within the
period specified in the Nevada Power Tariff or within thirty (30) days after such amount is due when no
other period is specified in the Nevada Power Tariff, provided Nevads Power shall provide written
notweo:suchnon-paymemenswmerandQ:stomershauhaveten(IO)dayMomsuchnon-
paymen

12.1.2 such Party is in breach of any representation or warranty set forth herein or fails
to perform any material obligation set forth in this Agreement and such breach or failure is not cured
within sixty (60) days after notice of the default is provided to the defaulting party from the non+
defaulting Party; provided, however, that the cure period shall be extended by an additional 30 days if
the defaulting party is unsble to cure within the 60 days, but is pursuing a cure with reasonable
diligence. Further, the period for curing a default under this Section 9.1.2 shall be extended by the
oumber of days during which the defaulting Party is prevented from taking curative action as result of
Farce Majeure if the defaulting Party had begun curative action and was proceeding diligently, using
commercislly reasonable efforts, to complete such curative action;

de 12.1.3 such Party admits in writing its inability to pay its debts generally as they become

12.1.4 such Party files a petition or answer seeking reorganization or arrangement under
thefedetal_bmhw&ylawsormyolheupplicable law or statute of the United States of America or any
State, district or tesritory thereof;

12.1.5 such Party makes an assignment for the benefit of creditors;

12.1.6 such Party consents to the appointment of a receiver of the whole or any
substantial part of its assets;

12.1.7 such Party has a petition in bankruptcy filed against it, and such petition is not
dismissed within 90 days after the filing thereof;

Green Rider Agreement
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. 12.1.8 a court of competent jurisdiction enters an order, judgment, or decree appointing @
receiver of the whole or any substantial part of such Party’s assets, and such order, judgment or decree is
not vacated or set aside or stayed within ninety (90) days from the date of entry thereof; or

12.1.9 under the provisions of any other law for the relief or aid of debtors, any court of
competent jurisdiction shall assume custody or control of the whole or any substantial part of such
Party’s assets and such custody or control is not terminated or stayed within ninety (90) days from the
date of assumption of such custody or control.

122 Termination. Upon the occurrence of an Event of Default, the non-defaulting Party shall
provide notice of the defsult to the defaulting Party and shall specify in such notice the basis for the
Event of Defanlt. The defaulting Party shall have five days from the date of the notice of default to cure
the default, unless another period to cure is specified in this Agreement. If the default is not cured
within the five day period, the non-defaulting Party may provide notice to the defaulting Party that the
Agreement has terminated. The termination shall be effective upon trensmittal of the notice by any
means specified in this Agreement to the defaulting Party. The defaulting Party shall remain liable for
any obligations that Party had pursuant to the Agreement prior to the date of texmination, in addition to
any other surviving obligations specified herein or remedies available pursuznt to Section 11.3.

123 Remedies. Subject to Sections 12.1, 12.2 and 12.4, upon an Event of Default by a Party,
theoﬂxeeryshallhave,haddiﬁonmmyoﬂ:ermediesavaihbletomthmyatlaworinequity,
the right, but not the obligation, to terminate or suspend this Agreement with respect to all obligations
arising after the effective date of such termination or suspension (other than payment obligations relating
to obligations arising prior to such termination or suspension). .

124 Damages. In the event this Agreement is terminated by NV Energy due to Customer’s
default prior to the end of the Term, Customer shall be liable for damages equal to the Renewable
Resource Rate, plus applicable fees and costs associated with the transfer of the Portfolio Energy
Credits, that would have been charged to the Customer from the date of termination to the end of the
Term, but in no circumstances shall the damages period exceed three years. NV Energy will transfer to
Customer, consistent with the terms of this Agreement, those Portfolio Energy Credits for which
Customer pays the Rencwable Resource Rate. NV Energy shall use reasonsble efforts to mitigate
damages by marketing the Portfolio Energy Credits that would have been transfesred to Customer to
another person or persons. In the event NV Energy is sble to market the Portfolio Energy Credits that
wguldhwebeenmsfmedmmmmermmotherpmmmpmom,thedmgesmmmwmer
will be likewise reduced. This Section 124 is intended to be the exclusive damages available to NV
Energy in the event of termination due to default of this Agreement by Customer. This right does not
apply in the event of Terminstion Under Legal Right, as discussed in Section 8. The exclusive damages
available to Customer shall not exceed the Renewable Resource Rate (on a kWh basis) applicable to
undeliverable Portfolio Emergy Credits NV Energy is obligated to provide Customer under this
Agreement. In no circumstances shall the dameges available to Customer exceed a three year period.
Each party shall uge reasonable efforts to mitigete damages.

Green Rider Agreement
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13. S PROVISIONS.

13.1 Limitation of Lisbility. Notwithstanding anything to the contrary contained in this
Agreement, neither Party shall be liable to the other Party or a third party for any consequential, indirect,
exemplary, expectation or incidental damages, including but not limited to damages based on lost
revenues or profits. This Section shall survive the expiration or earlier termination of, or any default or
excuse of performance under, this Agreement.

132 Taxes, Fees or Charges from Govemmenta Entitics. Customer is responsible for any
Taxeg. fees or charges including but not limited to those from Govemmental Entities imposed on or
associated with the Portfolio Energy Credits or their transfer to the Customer. Either Party, upon written:
request of the other Party, shall provide a certificate of exemption or other reasonably satisfactory
evidence of exemption if such Party is exempt from Taxes, and shall use reasonable efforts to obtain and
cooperste with the other Party in obtaining any exemption from or reduction of any Tax, fee or charges
including but not Limited to those from Governmental Entities. NV Energy shall be entitled to all tax
benefits associated with and resulting from the ownership, development and installation of the Solar
Arrays or any production therefrom.

. 133 Liens. Customer shall not directly or indirectly cause, create, incur, assume or suffer to
exist any fines, fees, charges, assessments or liens on or with respect to the Solar Amrays. Customer
shall also promptly pay any Texes, charges, or fees of whatever type of any relevant Governmental
Entity for which Customer is responsible applicable to the Solar Arrays before a fine or penalty is
assessed or a lien attaches to the Solar Arrays, Customer shall notify NV Energy of any such fines, fees,
charges, assessments or liens which may attach to or affect the Solar Armays. If Customer breaches its
obligations hereunder and a lien attaches or affects the Solar Asrays, it shall immediately notify NV
Energy in writing, and shall promptly cause such fine, fee, charge, assessment or lien on the Solsr
Arrays to be paid or discharged and released of record, and shall indemnify NV Energy against all costs
and expenses, inchading reasonsble attorneys’ fees and court costs at trial or appeal, incurred by NV
Energy or others, in discharging and releasing such lien.

134 No Waiver, The failure of either Party to enforce any of the provisions of this Agreement
2t any time, or to require performance by either Party of any of the provisions of this Agreement at any
time, will not be a waiver of any provisions, nor in any way affect the validity of the Agreement, or
either Party’s right to enforce each and every provision hereof.

13.5 Remedies. All rights and remedies of either Party provided for in this Agreement are
cumnlative and in addition to, and not in fien of, any other remedies available to either Party at law, in
equity, or otherwise, except as discussed in Section 12.4 and 13.1.

136 Goveming Law; Venue This Agreement is govemed by and mmst be construed in
accordance with the laws of the State of Nevada, without giving effect to its conflict of law provisions.
Nothing in this agreement is designed to eliminate the PUCN’s jurisdiction over matters within its
jurisdiction. In the event a court of competent jurisdiction has jurisdiction over a civil action or remedy
brought under this Agreement, the Parties agree that they will first seek to initiate such action in the
federal district court of Nevada with jurisdiction over Clark Cownty, Nevada. In the event the federal
district court lacks jurisdiction over such a dispute, the partics agree the dispute will be hrought in the
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Nevada state district court for Clark County, Nevada in Las Vegas, Nevada. Both Parties agree that they
will not initiate an Action against the other Party in any other jurisdiction.

13.7 Waiver of Jury Trial. To the fullest extent pemmitted by Law, each of the Parties hereto

waives any right it may have to 8 trlal by jury in respect of litigation directly or indirectly arising out of,

under or in comnection with this Agreement. Each Party further waives any right to consolidate any

:":‘i“,ﬁ"h‘j“l?ltrialhasbeenwaivedwithanyotheracﬁoninwhichjmytialeannotbeorhasnot
waiv

13.8 Integration. This Agreement represents the entire and integrated agreement between NV
Energy and Customer and supersedes all prior and contemporaneous oral and written communications,
representations, and agreements relating to the subject matter of the Transaction, except as otherwise
expressly stated herein.

139 Amendments. Any change, modification, or amendment to this Agreement is not
enforceable unless consented to in writing by the Partics and executed with the same formality as this
Agreement,

13.10 Seversbility. If any portion or provision of this Agreement is invalid, illegal, or
unenforeeable, or any event occurs that renders any portion or provision of the Agreement void, the
other portions ar provisions of this Agreement will remain valid and enforceable. Any void partion or
provision will be deemed severed from this Agreement, and the balance of this Agreement will be
construed and enforced as if this Agreement did not contain the particular portion or provision held to be
void. The Parties further agree to amend this Agreement to replace any stricken portion or provision
with a valid provision that comes as close as possible to the intent of the stricken portion or provision.

13.11 No Third-Party Beneficiaries. Nothing expressed or implied in this Agreement is
intended, or should be comstrued, to confer upon or give any person or eatity not & party to this
Agreement any third-party beneficiary rights, interests, or remedies under or by reason of any term,
provision, condition, undertaking, warranty, representation, or agreement contained in this Agreement.
13.12 Headings; Exhibits; Cross References. The headings or section titles contained in this
Agreement are used solely for convenience and do not constitute a part of this Agreement, nor should
they be used to aid in any manner in the construction of this Agreement. All exhibits and schedules
attached to this Agreement are incorporated into this Agreement by reference. All references in this
Agreement to Sectians, Subsections, Exhibits, and Schedules are to Sections, Subsections, Exhibits, and
Schedules of or to this: Agreement, unless otherwise specified. And, unless the context otherwise
requires, the singular includes the plural and the phiral includes the singular and the neuter includes
feminine and masculine,

13.13 Performance of Acts on Business Days. Any reference in this Agreement to time of day
refers to local time in Clark County, Nevada. All references to days in this Agreement refer to calendar
days, unless stated otherwise. If the final date for payment of any amount or performance of any act
required by this Agreement falls on a day other than a Business Day, that payment is required to be
made or act is required to be performed on the next Business Day.

13.14 Business Formation, Nothing in this Agreement creates a partership, joint veature or
other similar business construct betweenntnh';gParﬁes.

Green Rider Agreement
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13.15 Survivability, NV Energy and Customer acknowledge and agree that cach will perform
their obligations under Section 5 of the Agreement upon written confirmation from Customer that NV
Energy should proceed with the transaction contemplated in Section 5. Neither party may argue that
failure of the PUCN at a later date to approve this Agreement, the Power Purchase Agreement or other
Transaction Documents releases that Party from its performance obligations under Section 5. The
provisions of Sections 1, 4, 6, 7 through 13 survive the termination of this Agreement.

13.16 Representations and Warranties.

13.16.1 Customer’s Standing in Nevada. Customer represents that, as of the date of this
Agreement, it (1) is duly-organized, validly existing and in good standing under the laws of the State of
Nevada, (2) is licensed to do business in the State of Nevada, and (3) has the requisite entity power and
authority to carry on its business as now being conducted.

13.16.2 Authority: Enforcesbility. Each Party bas the full entity power and authority to
exccute and deliver this Agreement and the other Transaction Documents to which it will be a party in
connection with the transactions comtemplated hereby, to perform its cbligations hereumder and
thereunder and to consummate the transactions contemplated hereby and thereby. The execution and
delivery by each Party of this Agreement and the other Transaction Documents to which it will be a
party in connection with the transactions contemplated hereby, and the performance by such Perty of its
obligations hereunder and thereunder, have been duly and validly suthorized by all necessary entity
action, and assuming due and valid authorization, execution and delivery thereof by the other Party, will
be when delivered valid and binding obligations of such Party enforceable against such Party in
accordance with their terms (subject to applicable bankruptcy, insolvency, reorganization, moratorium
or other similar laws relating to or affecting the enforcement of creditors’ rights generally and to general
principles of equity).

13.16.3 No_Pending Actions, Suits or Proceedings. Customet represents that, to its
knowledge as of the date of this Agreement, there are no Actions, suits or proceedings peading or
threatened against Customer in any court or before any administrative agency that would preveat its
performance under this Agreement.

[Signature page follows]
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IN WITNESS WHEREOF, this Agreement has been executed by the Parties as of the
Effective Date. iy by

NEVADA POWER d/b/a NV ENERGY,
a Nevada corporation

By:
Name:

Title: II! n‘ o

Switch, Ltd,
By

Name:
Title:

Green Rider Agreement
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IN WITNESS WHEREOF, this Agreement has been duly executed by the Parties as of the
Effective Date.

NEVADA POWER d/b/a NV ENERGY,
a Nevada corporation

Green Rider
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Schedule 1.20

Renewsble Resource Rate

IfRFP PCs are blended into the Renewable Resource Rate the price for the PCs shall be
[$Insert blended rate, to be established based on completion of Short Term RFP described in
section 5).

IfRFP PCs are not included in the Renewable Resource Rate the Renewable Resource Rate
shall be $3.51 per megawatt hour.

Green Rider Agreement
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Attachment A

[NVE Letter Head]
[Date]

To Whom It May Concern,

In an effort to ensure Switch has a path to 100% green generation in Neveda, Switch and
NV Energy have negotiated a Green Rider tariff agreement (“Agreement”) that allows Switch to
obtain portfolio energy credits to cover 100% of Switch’s energy load, via the facilitation of a
100 Megawatt, large scale solar generation facility to be name "Switch Station."

NV Eaergy and Switch have developed the Agreement to provide a solution for Switch
that allows Switch to achieve the 100% percent green energy goal set by Switch. Similar to the
Apple, Inc. transaction previously approved by the Public Utilities Commission of Nevada in
Docket No. 13-07005, the renewable energy facility from which Switch will purchase renewable
energy credits is a new renewable energy system within the mesning of Nevada law delivering
emission-free energy consumed in Nevada. As such, Nevada Power snticipates that the Switch
Station solar facility utilized by Switch will deliver the same green energy benefits to Nevada as
the renewable energy ficility utilized by Apple, Inc., as approved by the Public Utilities
Commission of Nevada in Docket No. 13-07005. '

Switch will be the first Nevada Power commercial customer to go 100% green utilizing
the Green Rider tariff in Las Vegas. We are delighted by Switch’s initiative to pursue and
support rencwable generation and applaud Switch’s trailblazing efforts in this regard. Switch
and NV Energy will continue to work on renewable solutions to ensure that Switch is able to
adopt the cleanest and most energy efficient energy solutions.

Paul Caudill
Chief Execufive Officer

Groen Rider Agroement
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ATTACHMENT 3
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EXECUTION VERSION

LONG-TERM RENEWABLE
POWER PURCHASE AGREEMENT

BETWEEN

NEVADA POWER COMPANY

AND

PLAYA SOLAR 2, LLC

June 19, 2015
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LONG-TERM RENEWABLE POWER PURCHASE AGREEMENT

This Long-Term Renewable Power Purchase Agreement (this “Agreement”) is made and
entered into as of June 19, 2015 (the “Effective Date™) by and between NEVADA POWER
COMPANY a Nevada corporation, d/b/a NV Energy acting in its merchant function capacity
(“Buyer”), and PLAYA SOLAR 2, LLC, a Delaware limited liability campany (“Supplier”).
Buyer and Supplier are referred to individually as a “Party™ and collectively as the “Parties.”

WHEREAS, Buyer is an operating electric public utility, subject to the applicable rules
and regulations of the PUCN and FERC;

WHEREAS, Supplier desires to sell to Buyer, and Buyer desires to purchase from
Supplier, Product from the Generating Facility upon the terms and conditions set forth herein.

NOW, THEREFORE, in considerstion of the premises and the covenants and
conditions contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Buyer and Supplier, intending to be legally
bound, hereby agree as follows:

1. DEFINITIONS

As used in this Agreement, the following terms shall have the meanings set forth below:
1.1 “AAA” is defined in Section 6.3.2.

12 “Accepted Compliance Costs” is defined in Section 3.5.

13 “Adjusted Annual Supply Amount” means, with respect to a Contract Year, the
Annual Supply Amount less the total amount of Net Energy associated with

Excused Product, if any, for such Contract Year.

1.4 di iod jnt” means, with respect to the Stub Period,
the Stub Period Supply Amoum less the total amount of Net Energy associated

with Excused Product, if any, for the Stub Period.

15  “Affiliate” means, with respect to any Person, each Person that dircctly or
indirectly, controls or is controlled by or is under common control with such
Person. For the purposes of this definition, “control” (including, with correlative
meanings, the terms “controlled by” and “under common control with™), as used
with respect to any Person, shall mean the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of such
Person, whether through the ownership of voting securities or by contract ar
otherwise. Notwithstanding the foregoing, with respect to Buyer, Affiliate shall
only include Berkshire Hathaway Energy Company and its direct and indirect,
wholly owned subsidiaries.
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1.6 “Agrcement” means this Long-Term Renewable Power Purchasc Agreement
together with the Exhibits attached hereto, as amended from time to time.

1.7  “ALTA Survey” means a land survey prepared and certified in accordance with
the standards jointly promulgated by the American Land Title Association and the
American Congress on Surveying and Mapping.

18  “Annual Supply Amount™ means, with respect to each Contract Year, the sum of
the twelve Monthly Supply Amounts for that Contract Year.

1.9  “Availability Notice” means a notice delivered by Supplier to Buyer pursuant to
Article 14 notifying Buyer of the availability of the Generating Facility.

110 “Av -Peak Mead Index” means the simple average of the Mead Index for
the On-Peak hours of a Summer Month or the Non-Summer Months, as
applicable.

1.11 “Balancing A ity Area” is defined in the OATT (as may be modified from
time to time) of the Balancing Authority Area Operator.

112 “Balancing Authority Area Operator” means a Person, and its agents and any
successors thereto, that is responsible for the operation of the electric transmission
system and for maintaining reliability of the clectric transmission system,
including the Transmission System, within the Balancing Authority Area where
the Generating Facility is located. As of the Effective Date, the Balancing
Authority Area Operator is the Transmission Provider.

1.13  “Billing Period” is defined in Section 7.2.1.

1.14 “Business Day” means any day other than Saturday, Sunday and any day thatis a
holiday observed by Buyer. '

1.15 “Buyer” is defined in the preamble of this Agreement and includes such Person’s
permitted successors and assigns.

1.16 “Buyer ROFO Notice” is defined in Section 6.1.1.
1.17 “Buyer’s PC Account” means the account maintained by the PC Administrator for

the purpose of tracking the production, sale, transfer, purchase and retirement of
PCs by Buyer, or such other account, including a WREGIS account, as Buyer

may designate from time to time.
1.18 “Buyer's Reguired Regulatory Approyals” means the approvals, conscats,

authorizations or permits of, or filing with, or notification to the Governmental
Authorities listed on Exhibit 9, and such others as are deemed by Buyer to be
necessary or desirable from time to time.
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1.19 “CAMD"” means the Clean Air Markets Division of the Environmental Protection
Agency or successor administrator, or any state or federal entity given jurisdiction
over a program involving transferability of Renewable Energy Benefits or any part
thereof.

120 “Capacity Rights” means any current or future defined characteristic, certificate,
tag, credit, ancillary service or attribute thereof, or accounting construct, including
any of the same counted towards any current or future resource adequacy or
reserve requitements, associated with the electric generation capability and
capacity of the Generating Facility or the Generating Facility’s capability and
ability to produce energy. Capacity Rights are measured in MW and do not

include any Tax Credits.
1.21  “Certified Net Capacity Rating” is defined in Section 8.3.2.2.

122 “Commercial Operation” means that the Generating Facility is fully operational,
relisble and interconnected, fully integrated and synchronized with the
Transmission System, all of which shall be Supplier’s responsibility to receive or
obtain, and which occurs when all of the requirements set forth in Section 8.3,
Section 17.2 and Exhibits 6 and 7 (a) have occurred, and (b) remain
simultaneously true and accurate as of the date and time Supplier gives Buyer
notice that Commercial Operation has occurred.

123 “Commercial Operation Date” means the date on which Commercial Operation
occurs,

124 “Commerci tion Deadline” means the date specified in Exhibit 6 by which
the Commercial Operation Date must occur.

125 « liance C ” is defined in Section 3.5.

1.26 “Contract Representative” of a Party means the individual designated by that
Party in Exhibit 4 as responsible for ensuring effective communication,
coordination and cooperation between the Parties. A Party may change its
Contract Representative by providing notice of such change to the other Party in
accordance with the procedures set forth in Section 29.1.

1.27 “Contract Year” means cach year during the Term beginning on January 1 and
ending on December 31 of the calendar year following the Commercial Operation
Date (or commencing on the Commercial Operation Date if the Commercial
Operation Date is January 1),

1.28 “Controlling Interest” with respect to a Person, means 50% or more of
9utstanding ownership interest, or the power to vote such percentage of ownership
interest.

129  “Covered Facility” is defined in Section 24.5.1.
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1.30  “Credit Rating” of a Person means the credit rating then assigned by a Relevant
Rating Agency to the long-term, semior, unsecured, non-credit-enhanced
indebtedness of that Person.

131 “Critical Project Milestone” means a Project Milestone designated as a Critical
Project Milestone on Exhibit 6. \

132 “Cure Periog” is defined in Section 24.3.
133 “Cuntailed Product” is defined in Section 10.3.

1.34 “Daily Delay Damages™ means an amount equal to (a) with respect to the first
(1st) through and including the sixtieth (60th) day subsequent to the Commercial
Operation Deadline, sixtcen thousand, six hundred, sixty-six and 67/100 U.S.
Dollars ($16,666.67) per day; (b) with respect to the sixty-first (61s) through and
including the one-hundred-twentieth (120th) day subsequent to the Commercial
Operation Deadline, thirty-three thousand, three hundred, thirty three and 33/100
U.S. Dollars ($33,333.33) per day; and (c) with respect to the one-hundred-
twenty-first (121st) through and including the one-hundred-cightieth (180th) day
subsequent to the Commercial Operation Deadline, fifty thousand and 00/100
U.S. Dollars ($50,000.00) per day.

1.35 aily On- ly Am means, with respect to each day of a calendar
month, the sum of the Supply Amounts for the hours ending 0500 through 2200

for that month.

136 “Daily Supply Amount” means, with respect to each day of a calendar month, the
sum of the Supply Amounts for the hours ending 0100 through 2400 for that
month,

1.37 “Defaulting Party” is defined in Section 24.1.
1.38  “Deficit Damages” is defined in Section 8.6.

1.39 “Delivered Amount” means, with respect to any Delivery Hour, the actual amount
of Net Energy delivered by Supplier and accepted by Buyer at the Delivery Point
during such Delivery Hour.

140 “Delivered PCs" means PCs that have been delivered by Supplier and awarded to
Buyer pursuant to the terms of this Agreement, in accordance with the Por,tfoho
Standard and which have been properly delivered and recorded to Buyer’s PC
Account.

1.41  “Delivery Hour” means each hour.

1.42  “Delivery Point” means the point of interconnection with the Transmission
System set forth in the IA and as shown in Exhibit 5.

4
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143 “Derating” means a condition of the Generating Facility as a result of which it is
unable to produce the Supply Amount during a Delivery Hour.

1.44 - “Deyelopment Security” is defined in Section 17.1.
1.45 “Dispute” is defined in Section 21.1.
146 “Effective Date” is defined in the preamble of this Agreement.

147 “Electric System Authority” means each of NERC, WECC, WREGIS, Balancing
Authority Area Operator, Market Operator, an RTO, a regional or sub-regional
reliability council or authority, and any other similar council, corporation,
organization or body of recognized standing with respect to the operations of the
electric system in the WECC region.

148 “Emergency” means any circumstance or combination of circumstances or any
condition of the Generating Facility, the Interconnection Facilities, the
Transmission System, or the transmission system of other transmission operators,
which is determined or reported by Buyer, the Transmission Provider or any
Electric System Authority to be (a) reasonably likely to endanger life or property
and necessitates immediate action to avert injury to persons or serious damage to
property or (b) reasonably likely to adversely affect, degrade or impair
Transmission System reliability or transmission system reliability of the
transmission system of other electric utilities.

149  “Energy” means all energy that is generated by the Generating Facility.

1.50 “Energy Imbalance Markef” means generation facilities electrically located within
the Balancing Authority Area that are, from time to time, bid in to or otherwise
subject to dispatch instructions issued or originating from the Market Operator.

151 “Environmental Contamination” means the introduction or presence of Hazardous
Substances at such levels, quantities or location, or of such form or character, as

to constitute a violation of federal, state or local laws or regulations, and present a
material risk under federal, state or local laws and regulations that the Project Site
will not be available or usable for the purposes contemplated by this Agreement.

1.52 “Environmental Law” shall mean any federal, state, local or other law, common
law, regulation, rule, ordinance, code, decrec, judgment, binding directive, or
judicial or administrative order relating to the protection, preservation or
restoration of human health, the environment or natural resources, including any
law relating to the releases or threatened releases of Hazardous Substances into
any medium (including ambient air, surface water, groundwater, land, surface and
subsurface strata) or otherwise relating to the manufacture, processing,
distribution, use, treatment, storage, release, transport and handling of Hazardous
Substances.
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1.53 “EPC Contract” means the tumkey engineering, procurcment and construction
contract for the Generating Facility.

154 “Event of Default” is defined in Section 24.1.

155 “EWG” means an “exempt wholesale generator” as defined in the Public Utility
Holding Company Act of 2005 and in implementing regulations issued
thereunder.

1.56 “Excess Energy” means, (a) with respect to the Stub Period, the portion of the
Delivered Amount for the Stub Period, if any, that exceeds one hundred percent
(100%) of the Adjusted Stub Period Supply Amount, and (b) with respect to 2
Contract Year, the partion of the Delivered Amount for such Contract Year, if
any, that exceeds one hundred percent (100%) of the Adjusted Annual Supply
Amount for such Contract Year, provided, howevers, that Delivered Amount in
excess of the Maximum Amount shall be excluded for purposes of determining
Excess Energy.

1.57 “Excess Product” means the Product associated with Excess Energy.

158  “Excused Product” means, with respect to the calculation of a Shortfall or a PC
Shortfall, a Product for which, subject to the terms of this Agreement, Supplier is
excused from selling or delivering to Buyer, and for which Supplier shall not be
liable for any damages, as a result of: (a) Force Majeure, (b) Buyer’s failure to
accept Net Energy or PCs in breach of this Agreement, (c) Emergency (except for
an Emergency with respect to the Generating Facility that is not otherwise a Force
Majeure), (d) Planncd Outage complying with this Agreement or (c) Curtailed
Product. Excused Product will be calculated in accordance with Section 3.7.4.

1.59 “Expected Net Capacity Rating” means 100 MW AC, measured at the Delivery

Point.

1.60 “Fair Market Value” means the price which a willing buyer would pay for the
Generating Facility in an arm’s-length transaction to a willing seller under no
compulsion to sell, as further described in Section 6.3.

1.61 “FERC” means the Federal Energy Regulatory Commission and any successor.
1.62  “Final Purchase Option™ is defined in Sectian 6.2.1.
1.63  “Final Purchase Option Confirmation Notice” is defined in Section 6.2.2.

1.64 “Financing” means an arm’s-length transaction between Supplier and Supplier’s
Lenders.

1.65 “Force Majeure” is defined in Article 20.2.
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1.66 “Generating Facility” means Supplier’s generating power plant as described in
Exhibit 1, located at the Project Site as identified in Exhibit 3A and 3B and
including mechanical equipment, and associated facilities and equipment required
to deliver Net Energy to the Delivery Point, including items as further described
in Exhibits 1, 3A, 3B, 5 and 14 hereto, and as such generating power plant may be
expanded or otherwise modified from time to time in accordance with the terms
hereof.

167 “Good Utility Practice” means (a) the applicable practices, methods and acts
required by or consistent with applicable Laws and reliability criteria, whether or
not the Party whose conduct at issue is a member of any relevant organization and
otherwise engaged in or approved by a significant portion of the electric utility
industry during the relevant time period with respect to grid-interconnected,
utility-scale generating facilities in the Western United States, or (b) any of the
practices, methods and acts which, in the exercise of reasanable judgment in light
of the facts known at the time the decision was made, could have been expected to
accomplish the desired result at a reasonable cost consistent with good business
practices, reliability, safety and expedition. Good Utility Practice is not intended
to be limited to the optimum practice, method or act to the exclusion of all others,
but rather to acceptable practices, methods or acts generally accepted in the
industry with respect to grid-interconnected, utility-scale generating facilities in
the Western United States. Good Utility Practice shall include compliance with
applicable Laws and regulations, applicable reliability criteria, and the criteria,
rules and standards promulgated in the National Electric Safety Code and the
National Electrical Code as they may be amended or superseded from time to
time, including the criteria, rules and standards of any successor organizations.

1.68 “Governmental Authority” means, as to any Person, any federal, state, local, or
other governmental, regulatory or administrative agency, court, commission,
department, board, or other govenmental subdivision, legislature, rulemaking
board, tribunal, or other govemmental authority having jurisdiction over such
Person or its property or operations, and with respect to Supplier, specifically
includes FERC, the PUCN, NERC, WECC and WREGIS.

169 “Hazardous Substance” means (s) any petroleum or petroleum products,
flammable materials, explosives, radioactive materials, friable asbestos, urea
formaldehyde foam insulation and transformers or other equipment that contain
dielectric fluid containing polychlorinated biphenyls (PCBs) in regulated
concentrations, (b) any chemicals or other materials or substances which are now
or hereafter become defined as or included in the definition of “hazardous
substances,” “hazardous wastes,” “hazardous materials,” “extremely hazardous
wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,”
“contaminants,” “pollutants” or words of similar import under any Environmental
Law and (c) any other chemical or other material or substance, exposure to which
is now or hereafter prohibited, limited or regulated as such under any
Environmental Law, including the Resource Conservation and Recovery Act, 42
USC. section 6901 et seq, the Comprehensive Environmental Response
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Compensation and Liability Act, 42 U.S.C. section 9601 ct seq., or any similar
state statute.

1.70 “IA” means the Large Generator Interconnection Agreement that has been or will
be executed between Supplier and Transmission Provider, or its successors, for
the Generating Facility.

171 “IEEE-SA” means the Institute of Electrical and Electronics Engineers Standards
Association and any successor entity thereto.

1.72  “Indemnified Party” is defined in Section 18.1.
173 “Indemnifying Party” is defined in Section 18.1.

1.74 “Interconnection Facilities” means the equipment and facilities, including any
modifications, additions and upgrades made to such facilities, necessary to
connect the Generating Facility to the Transmission System as described in
Exhibit 5.

175 “Invoice” means the statements described in Section 7.2 setting forth the
information required therein, as well as the associated payment due for the Billing
Period or the Contract Year, in accordance with Exhibit 2A.

1.76  “ITC” means the investment tax credit established pursuant to Section 48 of the
United States Internal Revenue Code of 1986.

1.77 “Law” means any federal, state, local or other law (including any Environmental
Laws), common law, treaty, code, rule, ordinance, binding directive, regulation,
arder, judgment, decree, ruling, determination, permit, certificate, authorization,
or approval of a Governmental Authority which is binding on a Party or any of its
property.

1.78 “Loss” means any and all claims, demands, suits, obligations, payments,
liabilities, costs, fines, Penalties, sanctions, Taxes, judgments, damages, losses or
expenses imposed by a third party upon an Indemnified Party or incurred in
connection with a claim by a third party against an Indemnified Party.

1.79 “Licensed Professional Engincer” means a person proposed by Supplier and
acceptable to Buyer in its reasonable judgment who (a) is licensed to practice
engineering in the appropriate cngineering discipline for the required certification
being made in Nevada, (b) has training and experience in the engineering
disciplines relevant to the matters with respect to which such person is called
upon to provide a certification, evaluation or opinion, (c) has no economic
relationship, association, or nexus with Supplier and is not an employee of its
members or Affiliates, other than with the prior written consent of Buyer, for
services previously or currently being rendered to Supplier or its members or
Affiliates, and (d) is not a representative of a consulting engineer, contractor,
designer or other individual involved in the development of the Generating
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Facility, or of a manufacturer or supplier of any equipment installed in the
Generating Facility.

1.80 “Market Operator” means, if applicable, the California Independent System

Operator Corporation or any other entity performing the market operator function
for the Energy Imbalance Market.

1.81 “Material Adverse Effect” means, with respect to a Party, a material adverse
effect on the ability of such Party to perform its obligations under this Agreement,
individually or in the aggregate, or on the business, operations or financial
condition of such Party.

182 “Maximum Amount” means, with respect to a Delivery Hour, 100 MWh.
1.83  “Mead Index” means the Hourly Mead Index published by Powerdex.

1.84 “Measurement Period” means each two (2) consecutive Contract Years
commencing with the first two Contract Years of the Term.

1.85 “Meter” means any of the physical or electronic metering devices, data processing
equipment and apparatus associated with the meters required for (a) accurate
determination of the quantities of Delivered Amounts and Station Usage from the
Generating Facility and for recording other related parameters required for the
reporting of data to Supplier, (b) the computation of the payment due to Supplier
from Buyer and (c) compliance with requirements of any Electric System
Authority, any Governmental Authority or Transmission Provider. Meters do not
include any check meters Supplier may elect to install as contemplated by Section
7.1.1, other than the gross meter installed to determine gross Energy (and Station
Usage).

1.86 “Minimum Credit Rating” of a Person means that the Credit Rating of that Person
is at least (3) BBB- (or its equivalent) as determined by Standard & Poor’s and (b)
Baa3 (or its equivalent) as determined by Moody’s.

1.87 “Monthly Supply Amount” means, with respect to a calendar month, the Daily
Supply Amount far that month times the number of days in that month.

1.88 “Monthl -Peak Supply Amount” means, with respect to a calendar month, the
Monthly Supply Amount less the Monthly On-Peak Supply Amount.

189 “M -P ly Amount” means, with respect to a calendar month, the
Daily On-Peak Supply Amount for such month times the number of days in that
month, excluding Sundays and NERC holidays.

1.90 “Moody’s” means Moody’s Investor Services, Inc. and any successor.

191 “MW” means megawatts of electrical power.
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1.92 “MWh” and “MWhs” mean a megawatt hour or megawatt hours of electrical
energy.

193 “NAC” means the Nevada Administrative Code.

194 “NERC” means the North American Electric Reliability Corporation and any
successor,

1.95 “Net Energy” means all Energy and capacity produced by the Generating Facility,
less Station Usage and transformation and transmission losses and other
adjustments (e.g., Supplier’s load other than Station Usage), if any, delivered to
and received by Buyer at the Delivery Point. Buyer’s payment for Net Energy
shall not be for more than the amount of Energy flowing through, and delivered
at, the Delivery Point.

196 “Non-Defaulting Party” means the Party other than the Defaulting Party.

197 “Non-Summer Months” means ail months of the Stub Period or a Contract Year,
not including the Summer Months.

1.98 “Notice to Proceed” means the initial notification by the Supplier to its EPC
contractor to commence work under the EPC Contract.

1.99 “NRS” means the Nevada Revised Statutes.

1.100 “OATT” means Transmission Provider’s or the Balancing Authority Arch
Operator’s then-effective Open Access Transmission Tariff, which has been
accepted for filing by FERC.

1.101 “Off-Peak” means hours ending 0100 through 0400 PPT and hours ending 2300
through 2400 PPT each day.

1.102 “Off-Peak Period” means all Off-Peak hours of the Stub Period or a Contract
Year, as applicable.

1.103 “On-Pegk” means hours ending 0500 through 2200 PPT each day.

1.104 “Operating Representative” of a Party means any of the individuals designated by
that Party, as set forth in Exhibit 4, to transmit and receive routine operating and
Emergency communications required under this Agreement. A Party may change
any of its Operating Representatives by providing notice of the change to the
other Party in accordance with the notice procedures set forth in Section 29.1
herein.

1.105 “Operating Security” is defined in Section 17.2.

10
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1.106 “Operation_Date” means the first date on which the Generating Facility is
energized and operates in parallel with the Transmission System and delivers Net
Energy to and at the Delivery Point.

1.107 “Qutput Right of First Offer” is defined in Section 24.5.1.

1.108 “Party” or “Parties” means each entity set forth in the preamble of this Agreement
- and its permitted successor or assigns.

1.109 “PC” or “Portfolio Energy Credit” means a unit of credit which equals one
kilowatt-hour of electricity generated, acquired or saved (or deemed so) by the
Generating Facility, all as calculated by the PUCN operations staff and certified
by the PC Administrator pursuant to the Rencwable Energy Law (or by a
successor Governmental Authority pursuant to a successor Law if the Renewable
Energy Law is replaced, superseded or preempted by another Law or regulatory
regime tasked with enforcement of renewable energy quotas by utility providers
in Nevada), and certified by WREGIS.

1.110 “PC Administrator” means the Person appointed by the PUCN to administer the
system of Portfolio Energy Credits established pursuant to the Portfolio Standard
or a successor Governmental Authority pursuant to a successor law if the
Renewable Energy Law is replaced, superseded or preempted by another Law or
regulatory regime tasked with enforcement of renewable energy quotas by utility
providers in Nevada.

1111 “PC Replacement Costs” is defined in Section 3.8.1.
L.112 “PC Shortfall” has that meaning ascribed to that term in Section 3.8.1.

1.113 “PC Shortfall Amount” is defined in Section 3.8.1.

1.114 “Penalties” means any penalties, fines, damages, or sanctions attributable to
Supplier’s failure to perform under this Agreement and actually imposed on
Buyer pursuant to an order issued by any Govemmental Authority, the
Transmission Provider or any Electric System Authority.

1115 “Person” or “Persons” means any natural person, partnership, limited liability
company, joint venture, corporation, trust, umincorporated organization, or
Govemnmental Authority.

1.116 “Planned Outage” is defined in Article 11.1

1.117 “Portfolio Standard” means the amount of electricity that Buyer must generate,
acquire, or save from renewable energy systems or efficiency measures specified
by the percentage of the total amount of electricity sold by Buyer to its retail
customers in the State of Nevada pursuant to the Rencwable Energy Law, as
established pursuant to NRS 704.7821, and the regulations, guidance and
requirements promulgated thereunder, as may be amended, preempted or

11
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superseded from time to time (or pursuant to a successor law if the Renewable
Energy Law is replaced, superseded or preempted by another Law or regulatory
regime tasked with enforcement of renewable energy quotas by utility providers
in Nevada).

1.118 “Power Quality Standards” means the power quality standards established by
NERC, WECC, Transmission Provider, IEEE-SA, National Electric Safety Code,
the National Electric Code, or their respective successar organizations or codes,
as they may be amended or superseded from time to time, and consistent with
Good Utility Practice.

1.119 “Pacifi ailing Time” or “PPT” means Pacific Standard Time or Pacific
Daylight Time, whichever is then prevailing in Las Vegas, Nevada.

1.120 “Preliminary Interest Notice” is defined in Section 6.2.1

1.121 “Product” means all (a) Net Energy, (b) PCs (and any equivalent rights in any
other jurisdiction), (c) Renewable Energy Benefits and (d) Capacity Rights arising
from or relating to the Generating Facility.

1.122 “Product Rate™ means the applicable rate set forth in Exhibit 2A.

1123 “Project Milestone™ means each of the milestones listed in Exhibit 6.

1.124 “Project Milestone Schedule” means the schedule of Project Milestones,
completion dates and required documentation specified in Exhibit 6.

1.125 “Project Site” means the site for the Generating Facility, as more particularly
described in Exhibit 3A and depicted in Exhibit 3B.

1.126 “PTC” means the production tax credit established pursuant to Section 45 of the
United States Internal Revenue Code of 1986.

1.127 “PUCN” means the Public Utilities Commission of Nevada and any successor.
1.128 “PUCN Approval” is defined in Section 16.2.

1.129 “PUCN A Date” means the date the PUCN Approval becomes effective
pursuant to NAC §703.790.

1.130 “PUCN Approval Deadlinc” means, with respect to any matter submitted to the
PUCN for approval, the expiration of the time period provided for by Nevada
Law during which the PUCN is required to either approve or specify inadequacies
with respect to such matter.

1.131 “QF” or “Qualifying Facility” means a cogencration or small power production
facility that meets the criteria as defined in Title 18, Code of Federal Regulations,
§§ 292.201 through 292.207.

12
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1.132 “Qualified Financial Institution” means a financial institution having an office in
the United States, with a total tangible net worth of at least ten billion dollars
($10,000,000,000) US. and whose Credit Rating is at least “A-" by S&P and

“A3” by Moody’s.
1.133 “Qualified Transferce” means a Person that has a tangible net worth of at

least thirty million dollars ($30,000,000) and has, or has entered into a contract
for operations and maintenance services with a third party for a minimum of five
(5) years that has, at least three (3) years of experience operating a generating
plant of similar technology and similar size to the Generating Facility.

1.134 “Real Property Rights” is defined in Section 8.10.
1.135 “Relevant Rating Agency” means Moody’s or S&P.

1.136 “Renewable Energy Benefits” means any and all renewable and environmental
attributes, emissions, reductions, Portfolio Energy Credits (and any equivalent
rights in any other jurisdictions), credits, offsets, allowances, reporting rights and
benefits, howsoever entitled, and includes any and all those that are: (a) available,
allocated, assigned, awarded, certified or otherwise transferred or granted to
Supplier or Buyer by the PC Administrator or any Governmental Authority in any
jurisdiction in comnection with the Generating Facility or the generation,
transmission or use of the Product, including but not limited to those related to the
Clean Air amendments of 1970 and regulations of the Environmental Protection
Agency thereunder; (b) associated with the production of Energy ar based in
whole or part on the Generating Facility’s use of renewable resources for
gencration or because the Generating Facility constitutes a renewable energy
system or the like or because the Generating Facility does not produce or
produces less greenhouse gasses, regulated emissions or other pollutants, whether
any such credits, offsets, allowances or benefits exist now or in the future and
whether they arise under existing Law or any future Law or whether such credit,
offset, allowance or benefit or any Law, or the nature of such, is foreseeable or
unforeseeable; (c) credits, offsets, allowances or benefits attributable to Energy
generated and consumed by the Generating Facility, such as Station Usage
(parasitic load); (d) claims, credits, benefits, emissions, reductions, offsets, and
allowances, howsocver entitled, resulting from the avoidance of the emission of
any gas, chemical, or other substance to the air, soil or water or generation of the
Product, and include but are not limited to: (1) any avoided emissions of
pollutants into the air, soil, or water such as sulfur oxides (SOx), nitrogen oxides
(NOx), carbon monoxide (CO), and other pollutants; and (2) any avoided
emissions of carbon dioxide (C02), methane (CH4), and other greenhouse gases
(GHGs) that have been determined by the United Nations Intergovernmental
Panel on Climate Change to contribute to the actual or potential threat of altering
the Earth’s climate by trapping heat in the atmosphere and (e) the Renewable
Energy Benefits Reporting Rights. Renewable Energy Benefits exclude and do
not include (i) any Tax Credits or other Tax incentives existing now or in the
future associated with the construction, ownership or operation of the Generating
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Facility, (ii) matters designated by Buyer as sources of liability and (iii) adverse
wildlife or environmental impacts.

1.137 “Renewsble Encrgy Benefits Reporting Rights” means the exclusive right of a
purchaser of Renewable Energy Benefits to report exclusive ownership of
Renewable Energy Benefits in compliance with federal or state Law, if
applicable, and to federal or state agencies or other Persons at such purchase_r’s
discretion, and include reporting under (1) Section 1605(b) of the Energy Policy
Act of 1992, (2) the Environmental Protection Agency, (3) the Clean Air Act
Amendments Section 111(d) and regulations thereunder and (4) any present or
future domestic, intemational or foreign emissions trading program or renewable
portfolio standard.

1.138 “Renewable Energy Law” means an act of the Nevada Legislature relating to
energy that requires certain electric service providers to comply with the portfolio
standard for renewable energy, and providing for other matters relating thereto,
codified as NRS §§ 704.7801 through 704.7828, inclusive, and the rules and
regulations of WREGIS, and the regulations, guidance and other requirements
promulgated thereunder, in each case as such Laws, regulations, guidance and
requirements may be amended, preempted or superseded.

1.139 “Rencwgble Energy System” means a gencration facility that is both (a) 8
“renewable energy system” as defined in the Renewable Energy Law and (b) 2
“renewable Generating Unit” under WREGIS.

1.140 “Replacement Costs” is defined in Section 3.7.1.3 with respect to the On-Peak
hours of Summer Months and Section 3.7.2.3 with respect to the On-Peak hours

of Non-Summer Months.
1.141 “Required Facility Documents” means the permits and other authorizations, rights

and agreements now or hereafier neccssary for construction, operation, and
maintenance of the Generating Facility set forth in Exhibit 12. Nothing set forth
in Exhibit 12 limits Supplier’s obligation to obtain the permits set forth in Exhibit
12 or otherwise required hereunder or with respect to the Generating Facility.

1.142 “Restricted Period” is defined in Section 8.4.1.

1.143 “Restricted Transaction” is defined in Section 6.1.1.

1.144 “RQOFO Seller” is defined in Section 6.1.1.

1.145 “ROFQ Transaction” is defined in Section 6.1.1.

1.146 “Seller ROFO Notice” is defined in Section 6.1.1.

1.147 “Shortfall” is defined in Section 3.7.1.1 with respect to the On-Peak hours of

Summer Months and Section 3.7.2.1 with respect to the On-Peak hours of Non-
Summer Months.
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1.148 “Sh | Amount” is defined in Section 3.7.12 for the On-Peak hours of
Summer Months and Section 3.7.2.2 for the On-Peak hours of Non-Summer
Months,

1.149 “Standard and Poor’s” or “S&P” means Standard and Poor’s Ratings Group, a
division of McGraw Hill, Inc. and any successor.

1.150 “Standby Service” means the electric service supplied by Nevada Power
Company for Station Usage pursuant to Schedule LSR, Large Standby Service
Rider, as such tariff is in effect and as may be amended from time to time.

1.151 “Station Usage” means all Energy used by the Generating Facility.

1.152 “Stub Period” means the period of time commencing on the Commercial
Operation Date and ending on December 31 of the calendar year in which the
Commercial Operation Date occurs (provided, however, that if the Commercial
Operation Date occurs on January 1, then the term “Stub Period” will have no
application to this Agreement).

1.153 “Stub Period Sypply Amount” means the sum of the Daily Supply Amount for
each day of the Stub Period.

1.154 “Summer Months” means the months of June, July, August and September
occurring during the Stub Period or a Contract Year.

1.155 “Supplier” is defined in the preamble of this Agreement and includes such
Person’s permitted successors and assigns.

1.156 “Supplier’s Lenders” means any Person, other than an Affiliate of Supplier, and
its permitted successors and assigns, providing money or credit in connection with
any development, bridge, construction, takeout, permanent debt or tax equity
financing or refinancing for the Generating Facility, including without limitation
lease, sale leaseback, monetization of tax benefits, backleverage financing, or
credit derivative arrangements,

1.157 “Supplier’s Required R als” means the approvals, consents,
authorizations or permits of, or filings with or notifications to, the Governmental
Authorities listed on Exhibit 10.

1.158 “Supply Amount” means, with respect to any Delivery Hour, the amount of
Energy stated in Exhibit 13.

1.159 “Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts,
license, payroll, employment, excise, severance, stamp, occupation, premium,
windfall profits, environmental, customs duties, capital stock, franchise, profits,
withholding, social security (or similar), unemployment, disability, real property
(including assessments, fees or other charges based on the use or ownership of
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real property), personal property, transactional, sales, use, transfer, registration,
value added, altemative or add-on minimum, estimated tax, or other tax of any
kind whatsoever, or any liability for unclaimed property or escheatment under
common law principles, including any interest, penalty or addition thereto,
whether disputed or not, including any item for which liability arises as a
transferee or successor-in-interest.

1.160 “Tax Credits” means the PTC, ITC and any other state, local and/or federal
production tax credit, depreciation benefit, tax deduction and/or investment tax
credit specific to the production of renewable energy and/or investments in
renewable energy facilities.

1.161 “Term” is defined in Section 2.2.
1.162 “Test Product Rate” is defined in Section 4.1.1.

1.163 “Transmission Provider” means Nevada Power Company or any successor
operator or owner of the Transmission System.

1.164 “Transmission System” means the facilities used for the transmission of electric
energy in interstate commerce, including any modifications or upgrades made to
such facilitics, owned or operated by the Transmission Provider, except the
Interconnection Facilities.

1.165 “UEPA” means the Utility Environmental Protection Act, as set forth in NRS §§
704.820 through 704.900 and the PUCN regulations promulgated thereunder at
NAC §§ 703 415 through 703.427.

1.166 “Weather Meter” is defined in Section 7.1.8.

1.167 “WECC” means the Western Electric Coordinating Council (formerly Western
System Coordinating Council) and any successor.

1.168 “WREGIS” means the Western Renewable Energy Generation Information
System and any successar.

1.169 “Yearly PC Amount” means the amount of PCs for a Contract Year as stated in
Exhibit 18.

2. TERM: TERMINA URVIVAL OF OBLI
2.1  Effective Date. This Agreement shall become effective on the Effective Date.

22  Term. Supplier’s obligation to deliver Product, and Buyer’s abligation to accept
and pay for Product, shall commence on the Operation Date and shall continue for
a period of twenty (20) Contract Years following the Commercial Operation Date,
subject to earlier termination of this Agreement pursuant to the terms hereof (the
“Term™); provided, however, that Buyer’s obligations to pay for or accept any
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Product are conditioned on the receipt of the PUCN Approval. Buyer shall not be
obligated to accept or pay for any Product, unless the PUCN Approval is received
or Buyer waives its right to terminate this Agrecment pursuant to Section 16.3.

23  Termination,

23.1 For Cauge. This Agrcement may be terminated at any time by the Non-
Defaulting Party upon two (2) Business Days' prior notice to the
Defaulting Party if an Event of Default has occurred and is continuing
after the applicable Cure Period (if any) in Section 24.3 has expired;
provided, however, that any purported termination by Supplier shall first
require that Supplier deliver Notice to Buyer stating prominently therein in
type font no smaller than 14 point all-capital letters that “THIS IS A
TERMINATION NOTICE UNDER A RENEWABLE RESOURCE PPA.
YOU MUST CURE A DEFAULT, OR THE PPA WILL BE
TERMINATED,” and shall state therein any amount purported to be owed
and wiring instructions. Supplier will not have any right to terminate this
Agreement if the default that gave rise to the termination right is cured
within the 15 Business Days after receipt of such notice.

232 Termination by Buyer. This Agreement may be terminated by Buyer
without payment or penalty in accordance with Article 16 in the event the
PUCN Approval is not obtained by the PUCN Approval Deadline, or is
granted with conditions that are not acceptable to Buyer in its sole
discretion.

233 Termination by Supplier. This Agreement may be terminated by Supplier
without payment or penalty if (8) the PUCN has not granted PUCN
Approval as of January 31, 2016, or (b) the period for filing an
administrative or judicial appeal of the PUCN order providing the PUCN
Approval has not expired without the filing of such an appeal as of
January 31, 2016; in either case, such termination must be exercised by
Supplier by giving written notice delivered to Buyer no later than
February 10, 2016.

234 Force Majeure. This Agreement may be terminated by Buyer if Supplier’s
obligations hereunder have been excused by the occurrence of an event of
Force Majeure pursuant to Article 20 for longer than twelve (12)
consecutive months or three hundred sixty (360) days in any five hundred

forty (540) day period.

24  Effect of Termination - Survival of Obligations. Any termination of this
Agreement or expiration of the Term shall not release either Party from any
applicable provisions of this Agreement with respect to:

24.1 The payment of any amounts owed to the other Party arising prior to or
resulting from termination or breach of this Agreement;
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242 Indemnity obligations contained in Article 18, which shall survive to the
full extent of the statute of limitations period applicable to any third-party
claim;

243 Limitation of liability provisions contained in Article 19;

244 For a period of two (2) years after the termination date, the right to submit
a payment Dispute pursuant to Article 21; or

245 The resolution of any Dispute submitted pursuant to Article 21 prior to, or
resulting from, termination.

3. SUPPLY SER ON

3.1  Dedication. One hundred percent (100%) of the Product from the Generating
Facility shall be dedicated exclusively to Buyer for so long as this Agreement is in
force and effect. Supplier shall not (a) sell, divert, grant, transfer or assign Product
to any Person other than Buyer, (b) provide Buyer with electric Net Energy, PCs,
Rencwable Energy Benefits or Capacity Rights from any source other than the
Generating Facility or (c) divert, redirect or make available the Generating
Facility or any resource therefrom to another generating facility or any third party.
The Parties agree that remedies at Law may be inadequate in the event of a breach
of this Section 3.1, and the Supplier agrees that Buyer shall be entitled to seek
without proof of actual damages, temporary, preliminary and permanent
injunctive relief from any Governmental Authority of competent jurisdiction
restraining the Supplier fram committing or continuing any breach of this Section
3.1.

3.2 Purchase and Sale. For and in consideration of Buyer’s payment for the Product,
Supplier sells to Buyer, and Buyer accepts from Supplier, any right, title and
interest that Supplier may have in and to the Product, including Capacity Rights
and Renewable Energy Benefits on all Energy (including Excess Energy) existing
during the Term.

3.3 No Double Sales. Supplier represents that it has not sold, and covenants that
during the Term it will not sell or attempt to sell to any other person, the Capacity
Rights, if any. During the Term, Supplier shall not report to any person or entity
that the Capacity Rights, if any, belong to anyone other than Buyer. Buyer may
report to any person that it exclusively owns the Capacity Rights. At Buyer’s
request, the Parties shall exccute such documents and instruments as may be
reasonably required to effect recognition and transfer of the Capacity Rights, if
any, to Buyer.

34 Delivery R ibilities.

34.1  Product. Subject to the other provisions of this Agreement, commencing
on the Commercial Operation Date, Supplier shall supply and deliver the
Product to Buyer at the Delivery Point throughout the Term.
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342  Delivered Amount. Buyer shall take delivery of the Net Energy, including
any Excess Energy, at the Delivery Point in accordance with the terms of
this Agreement. Supplier shall be responsible for paying or satisfying
when due all costs or charges imposed in connection with the scheduling
and delivery of Net Energy up to the Delivery Point, including
transmission costs, transmission line losses, and any operation and
maintenance charges imposed by the Transmission Provider for the
Interconnection Facilities. Buyer shall be responsible for all costs or
charges, if any, imposed in connection with the delivery of Net Energy at
and from the Point of Delivery, including transmission costs and
transmission line losses and imbalance charges. Without limiting the
generality of the foregoing, Supplier, in accordance with the IA, shall bear
all costs associated with the modifications to Interconnection Facilities or
the Transmission System (including system upgrades) caused by or
related to (a) the interconnection of the Generating Facility with the
Transmission System and (b) any increase in generating capacity of the
Generating Facility.

343 Title and Risk of Loss. Title and risk of loss with respect to Net Energy
delivered by Supplier shall pass from Supplier to Buyer at the Delivery
Point. Supplier shall be deemed in exclusive control of the Net Energy
and shall be responsible for any damage or injury caused prior to and at
the Delivery Point. Buyer shall be deemed in exclusive control and
responsible for any damage or injury caused after the Delivery Point.
Supplier warrants that all Product delivered to Buyer is free and clear of
all liens, security interests, claims and encumbrances of any kind.

3.5 Renewable Energy System. Notwithstanding anything in this Agreement to the
contrary, Buyer shall not be obligated to purchase or accept delivery of Product if
the Generating Facility is not at the time of delivery qualified as a Renewable
Energy System; provided, if there is a change in the Renewable Energy Law after
the execution of this Agreement that causes the Net Energy from the Generating
Facility to be ineligible or non-qualifying as a Renewable Energy System under
such Renewable Energy Law, Supplier shall use commercially reasonable efforts
to comply with such Renewable Energy Law and Buyer’s obligation to purchase
Net Energy hereunder shall continue so long as Supplier satisfied its obligations
with respect to compliance and costs hereunder. For purposcs hereof,
commercially reasonable efforts shall include the expenditure of amounts up to
$100,000 (the “Compliance Cost Cap”) in any Contract Year. In the event 8
change in Renewable Energy Law occurs during one Contract Year which
provides for a compliance deadline in a future Contract Year, if necessary to
maintain or achieve compliance, Supplier shall be required to expend sums up to
the Compliance Cap during each Contract Year from the date of the change in
Renewable Energy Law until the compliance deadline. If Supplier reasonably
concludes that it may incur costs in excess of the Compliance Cost Cap in any
Contract Year in order to comply with the Renewable Energy Law, it shall
provide Buyer with a notice itemizing such excess costs. Buyer shall evaluate
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such notice and either: (1) agree to reimburse Supplier for such excess costs (the
“Accepted Compliance Costs”) or (2) waive Supplier’s obligation to comply with
the Renewable Energy Law. If Buyer agrees to reimburse Supplier for the
Accepted Compliance Costs, then Supplier shall be required to comply in full
with the Renewable Energy Law, and Buyer shall reimburse Supplier for
Supplier’s actual and reasonable compliance costs in excess of the Compliance
Cost Cap, not to exceed the Accepted Compliance Costs. If Buyer elects not to
reimburse Supplier for the Accepted Compliance Costs, then Supplier shall not be
obligated to incur any amount in excess of the Compliance Cost Cap to maintain
the Generating Facility as a Renewable Energy System following a change in the
Renewable Energy Law, and Buyer's obligations to purchase Net Energy
hereunder shall be regardless of the Generating Facility’s status as a Renewable
Energy System. If Supplier’s inability to comply with the Renewable Energy Law
cannot be cured by the expenditure of money, such noncompliance shall be
excused and shall not constitute an Event of Default.

351 Renewable Energy Benefits. Notwithstanding anything in this Agreement
to the contrary, Buyer shall not be obligated to purchase or accept delivery
of Product if Supplier is not delivering to Buyer all of the Renewable
Energy Benefits associated with the Net Energy being delivered.

3.6  Consumption. Supplier shall supply its Station Usage directly from the
Generating Facility, with back-up provided by Standby Service, as govemed by
the special conditions relating to “Backup Power” pursuant to the Nevada Power
Company Schedule LSR, Large Standby Service Rider, or any successor rate
schedule or as may be amended from time to time by the PUCN. In accordance
with the foregoing, Supplier shall, no later than the Operation Date, acquire
Standby Service necessary to meet such back-up electrical requirements of the
Generating Facility, provided, however, in mo event may electrical energy
provided by Standby Service be delivered as Net Energy.

3.7 hortfall; Repl t . Supplier shall pay Buyer the damages set forth in
this Section 3.7 for any Shortfall (defined below) and any Penalties.

3.7.1 Summer Months — On-Pegk,

3.7.1.1 I, for the Summer Months of any Measurement Period, the
sum of all Delivered Amounts during the On-Peak hours of
such Summer Months is less than the Shortfall Threshold
for such Summer Months, then a shortfall of Net Energy (a
“Shortfall”) will be deemed to exist for such Summer
Months. “Shortfall Threshold” means with respect to such
Summer Months, the product of (a) 0.90 multiplied by (b)
the difference between (i) the sum of the Monthly On-Peak
Supply Amount for such Summer Months minus (ji) the
total amount of Net Energy associated with Excused
Product (if any) during the On-Peak hours of such Summer
Months.
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3712 I a Shortfall exists with respect to the Summer Months in
any Measurement Period, then a Shortfall Amount will be
calculated in accordance with the following. “Shortfall
Amoynt” means, with respect to the Summer Months, an
amount expressed in MWh equal to the Shortfall Threshold
for such Summer Months minus the sum of all Delivered
Amounts during the On-Peak hours of such Summer
Months. If the calculation set forth in this Section 3.7.1.2
yields an amount of zero or less for the Summer Months,
then no Shortfall Amount will be deemed to exist with
respect to such Summer Months,

3.71.3  Buyer's “Replacement Costs™ with respect to any Summer
Months shall equal (a) the Shortfall Amount multiplied by
(b) the greater of (i) ten-percent (10%) of the Product Rate
or (ii) an amount equal to Average On-Peak Mead Index
for the Summer Months minus the Product Rate.

3.714  Within five (5) Business Days after the end of the Summer
Months in which a Shortfall has occurred, Supplier will
calculate the Replacement Costs with respect to such
Shortfall Amount and provide Buyer with written notice of
such calculation. Such Replacement Costs shall be reflected
on the Invoice for the same Billing Period in which such
Replacement Costs are calculated.

372 Non-Summer Months — On-Peak,

3721 If, for the Non-Summer Months of any Mecasurement
Period, the sum of all Delivered Amounts during the On-
Peak hours of such Non-Summer Months is less than
Shortfall Threshold for such Non-Summer Months, then a
shortfall of Net Energy (a “Shortfall”) will be deemed to
exist for such Non-Summer Months. “Shortfall Threshold”
means with respect to such Non-Summer Months, the
product of (a) 0.90 multiplied by (b) the difference between
(i) the sum of the Monthly On-Peak Supply Amount for
such Non-Summer Months minus (ii) the total amount of
Net Energy associated with Excused Product (if any)
during the On-Peak hours of such Non-Summer Months.

3722 If a Shortfall exists with respect to the Non-Summer
Months in any Measurement Period, then a Shortfall
Amount will be calcnlated in accordance with the
following. “Shortfall Amount” means, with respect to the
Non-Summer Months, an amount expressed in MWh equal
to the Shortfall Threshold for such Non-Summer Months
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minus the sum of all Delivered Amounts during the On-
Peak hours of such Non-Summer Months. If the
calculation set forth in this Section 3.7.2.2 yields an amount
of zero or less for the Non-Summer Months, then no
Shortfall Amount will be deemed to exist with respect to
such Non-Summer Months.

3.723  Buyer’s “Replacement Costs” with respect to any Non-
Summer Months shall equal (a) the Shortfall Amount
multiplied by (b) an amount equal to Average On-Peak
Mead Index for the Non-Summer Months minus the
Product Rate. If the calculation of Replacement Costs as
set forth in this Section 3.7.2.3 yields an amount of zero ar
less for such Non-Summer Months, then no Replacement
Costs will be payable with respect to such Non-Summer
Months.

3724  VWithin five (5) Business Days after the end of any
Measurement Period in which a Shortfall has occurred with
respect to the Non-Summer Months, Supplier will calculate
the Replacement Costs with respect to such Shortfall
Amount and provide Buyer with written notice of such
calculation. Such Replacement Costs shall be reflected on
the Invoice for the same Billing Period in which such
Replacement Costs are calculated.

3.73 Not a Penalty. The Partics rccognize and agree that the payment of
amounts by Supplier pursuant to this Section 3.7 is an appropriate remedy
and that any such payment does not constitute a forfeiture or penalty of
any kind, but rather constitutes anticipated costs to Buyer under the terms
of this Agreement. The Parties further acknowledge and agree that the
damages for the failure of Supplier to supply and deliver Net Energy are
difficult or impossible to determine, or otherwise obtaining an adequate
remedy is inconvenient and the damages calculated hereunder constitute a
reasonable approximation of the harm or loss..

3.74 Calculations. As soon as practicable following any period of (a) Force
Majeure, (b) Buyer’s failure to accept Net Energy in breach of this
Agreement, (c) Emergency (except for an Emergency with respect to the
Generating Facility that is not also a Force Majeure), (d) Planned Outage,
or (e) Curtailed Product, in each case as a result of which Supplier has
failed to deliver Product to Buyer during such period and, subject to the
terms of this Agreement, such failure and Supplier’s liability for damages
therefor were excused, Supplier shall calculate the amount of Net Energy
that Supplier was unable to generate and deliver to Buyer at the Delivery
Point solely as a result of such event. Supplier shall provide Buyer its
calculations and include all relevant back-up data and other information
reasanably requested by Buyer. If Buyer disagrees with the calculation of
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Excused Product, then the Excused Product will be determined through
the Dispute resolution provisions of Article 21.

38  PC Shortfall; PC Replacement Costs.

3.8.1 Ifafter the PC Administrator issues all the PC statements or certificates for
any Measurement Period there is a PC Shortfall, Supplier shall pay Buyer
for the replacement costs associated with such PC Shortfall and calculated
in accordance with this Section 3.8.1 and any Penalties (“PC Replacement
Costs™). A “PC Shortfall” means the occurrence of the following with
respect any Measurement Period: the sum of all Delivered PCs is less than
the product of (a) 0.90 multiplied by (b) an amount equal to (i) the sum of
the Yearly PC Amount for the years in such Measurement Period minus
(ii) the total amount of PCs associated with Excused Product. “PC
Shortfall Amount,” with respect to any Measurement Period, means (a) the
sum of the Yearly PC Amount for the years in such Measurement Period;
minus (b) the total amount of PCs associated with Excused Product; minus
(c) Delivered PCs; minus (d) replacement PCs delivered by Supplier to
Buyer pursuant to Section 3.8.5. If the calculation of the PC Shortfall
Amount set forth in this Section 3.8.1 yields an amount of zero or less far
any Measurement Period, then no PC Shortfall will be deemed to exist
with respect to such Measurement Period.

3.82 The PC Replacement Costs shall be determined by Buyer exercising its
reasonable discretion based on the estimated cost of purchasing PCs to
replace the PC Shortfall Amount that are from the same resource type,
with a comparable expiration date or the cost of replacing the PC Shortfall
Amount with PCs of Buyer’s choice already in Buyer’s PC Account;
provided, however, that Buyer shall not be required to actually purchase
replacement PCs in order to receive payment from Supplier for PC
Replacement Costs. Buyer shall include in the PC Replacement Costs any
Penalties allocable to Supplier’s proportionate amount of Buyer’s
aggregate shortfall under the applicable Portfolio Standard (factoring in
Supplier’s shortfall in prior years carried forward as a deficit or reducing
the surplus in such prior years).

3.83 The Parties recognize and agree that the payment of amounts by Supplier
pursuant to this Section 3.8 is an appropriate remedy and that any such
payment does not constitute a forfeiture or penalty of any kind, but rather
constitutes anticipated costs to Buyer under the terms of this Agreement.
The Parties further acknowledge and agree that the amount payable by
Supplier pursuant to this Section 3.8 are difficult or impossible to
determine, or otherwise obtaining an adequate remedy is inconvenient and
the damages calculated hereunder constitute a reasonable approximation
of the harm or loss.

3.84 All information used by Buyer to establish PC Replacement Costs shall be
verifiable by Supplier; and Buyer shall provide reasonable access to all
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such information supporting calculations within five (5) Business Days of
Supplier’s request for such information. Supplier agrees to execute a
confidentiality agreement regarding the review of this information upon
request by Buyer.

385 For any Measurement Period for which there is a PC Shortfall, Supplier
may reduce the PC Shortfall Amount by transferring a quantity of
replacement PCs to Buyer. Such PCs must be from a then-qualified
Renewable Energy System, none of Seller’s costs with respect thereto
may be included in any calculation of expenditures towards the
Compliance Cost Cap, and such PCs must be from a solar resource and
otherwise meet or exceed the standards, eligibilities and qualifications of
the PCs that should have been delivered to Buyer under this Agreement.

39  Supply Degradation. Beginning with the second Contract Year, and each
Contract Year thereafter, the Annual Supply Amount, each Supply Amount, the
Maximum Amount and the Yearly PC Amount shall be reduced by one half
percent (0.50%). Buyer shall revise Exhibits 13 and 18 accordingly, effective
January 1 of such Contract Year.

4. PRICE OF PRODUCT

4.1  Product Payments. Supplier shall be paid for the Product based on the Delivered
Amount of Net Energy, as follows:

4.1.1 Upon the Operation Date and prior to the Commercial Operation Date, all
Product associated with Delivered Amounts of Net Energy from the
Generating Facility, other than Excess Energy (which shall not be
compensable), shall be paid for by Buyer at the lesser of fifty percent
(50%) of the applicable Product Rate or the Mead Index for the Delivery

Hour (“Test Product Rate”).
4.12 Subsequent to the Commercial Operation Date.

4121 All Product associated with Delivered Amounts of Net
Energy from the Generating Facility, other than Excess
Energy, shall be paid for by Buyer at the applicable Product
Rate set forth in Exhibit 2A and based on the quantity of
Net Energy, provided, however, that such payment
constitutes the entirety of the amount due to Supplier from
Buyer for the Product, and provided further that Buyer shall
be paid at the Test Product Rate for the calendar month in
which the Commercial Operation Date occurs if the
Commercial Operation Date occurs on ar after the sixteenth
(16™) day of such calendar month.
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4122  All Product associated with Excess Energy shall be paid for
at sixty-five percent (65%) of the applicable Product Rate.

4.1.3 No payment shall be owing to Supplier for any Product associated Energy
that is for any reason not Net Energy.

4.14 Buyer shall not be required to accept from Supplier any Product delivered
during any Delivery Hour in excess of the Maximum Amount, and no
payment shall be owing to Supplier for any Product accepted by Buyer
during any Delivery Hour in excess of the Maximum Amount.

42  Excused Product. Buyer shall not be required to pay for Product comprising
Excused Product, except to the extent Excused Product is the result of Buyer's
failure to accept Net Energy in breach of this Agreement.

43  Tax Credits. The Parties agree that neither the Product Rate nor the Test Product
Rate are subject to adjustment or amendment if Supplier fails to receive any Tax
Credits, or if any Tax Credits expire, are repealed or otherwise cease to apply to
Supplier or the Generation Facilities in whole or in part, or Supplier or its
investors are unable to benefit from any Tax Credits. Supplier shall bear all risks,
financial and otherwise, throughout the Term, associated with Supplier’s or the
Generating Facility’s eligibility to receive Tax Credits or to qualify for
accelerated depreciation for Supplier’s accounting, reporting or Tax purposes.
The obligations of the Parties hereunder, including those obligations set forth
herein regarding the purchase and price for and Supplier’s obligation to deliver
Net Energy and Product, shall be effective regardless of whether the sale of
Energy or Net Energy from the Generating Facility is eligible for, or receives Tax
Credits during the Term.

5. PORTFOLIO ENERGY CREDITS/RENEWABLE ENERGY BENEFITS

5.1  Delivery of Renewable Energy Benefits and Portfolio Energy Credits.

5.1.1 All Renewable Energy Benefits are exclusively dedicated to and vested in
Buyer. Supplier shall deliver to Buyer all Renewable Energy Benefits
derived from the Generating Facility, including Renewable Energy
Benefits associated with Energy for Station Usage. Supplier shall timely
prepare and execute all documents and take all actions necessary under
Law or the requircments of any Governmental Authority or Person and
otherwise to cause the Renewable Energy Benefits to vest in Buyer,
without further compensation, including, but not limited to, (1) taking all
actions necessary to register or certify any Renewable Energy Benefits or
the Generating Facility with the PUCN or any other Person (pursuant to
NAC 704.8921 or otherwise), (2) causing the automatic transfer of the
Renewable Energy Benefits derived from the Generating Facility to Buyer
(pursuant to NAC 704.8927 or otherwise), (3) providing all production
data and satisfying the reporting requirements of the PUCN or PC
Administrator, as applicable and (4) cooperating in any registration by
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Buyer of the Generating Facility in any other renewable portfolio standard
or equivalent program in any states in which Buyer may wish to register
or maintain registration of the Generating Facility, including providing
copies of all such information as Buyer reasonably requires for such
registration. Without limitation of the foregoing, Supplier acknowledges
that the Renewable Energy Benefits, may be used by Buyer in meeting its
present and future obligations pursuant to applicable Law, including the
Portfolio Standard, and agrees to cooperate reasonably with Buyer in all
respects to assist in Buyer’s compliance with all applicable requirements
set forth in the Portfolio Standard and provide all information reasonably
requested by Buyer or otherwise necessary to allow the PUCN to
determine compliance with the Portfolio Standard. No Person other than
Buyer (or its designee) will be entitled to claim Renewable Energy
Benefits in any jurisdiction in connection with the Generating Facility. All
representations and warranties made by Supplier with respect to
Renewable Energy Benefits are frecly transferrable by Buyer to any
En'chaser or transferee of such Remewable Energy Benefits or part
ereof.

5.12 On or before January 31 of each calendar year following the Operation
Date, Supplier, as owner or operator of the Renewable Energy System,
shall deliver to Buyer a written attestation for the prior calendar year that
no part of the Renewable Energy Benefits: have been or will be (a) used
for or by any Person to obtain renewable energy credit in any state or
jurisdiction, except for Buyer pursuant to this Agreement; (b) sold ar
otherwise exchanged for compensation or used for credit in any other state
or jurisdiction; and (c) included within a blended encrgy product certificd
to include a fixed percentage of renewable energy in any other state or
jurisdiction, pursuant to Chapter 704 of the NAC. No Person other than
Buyer (or its designee) will be entitled to claim Portfolio Energy Credits,
Renewable Energy Benefits (or equivalents in any jurisdiction) in
connection with the Generating Facility.

5.2 Injunction. If any Person other than Buyer (or its designee) attempts to claim such
Renewable Energy Benefits or part thereof, the Parties agree that remedies at Law
may be inadequate to protect Buyer in the event of a breach of this Section 5.2,
and the Supplier hereby in advance agrees (i) that Buyer shall be entitled to seek
without proof of actual damages or the necessity of posting any bond or other
security, temporary, preliminary and permanent injunctive relief from any
Governmental Authority of competent jurisdiction restraining Supplier or any
applicable third parties from committing or continuing any breach of this Section
5.2, and (ii) that Supplier will promptly undertake all necessary actions to prevent
such other Person from claiming such Renewable Energy Bencfits (including
joining with or otherwise assisting Buyer in seeking the relief described in clause
).

5.3 Tmansfers. Buyer shall be entitled to PC Replacement Costs for Renewable Encrgy
Benefits associated with any Energy for which WREGIS Certificates, PCs or any
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part of the Renewable Energy Bencfits are not delivered to Buyer. Supplier shall
promptly give Buyer copies of all documentation it submits to WREGIS or PUCN
or otherwise with respect to Renewable Energy Benefits. Further, in the event of
the promulgation of a scheme involving any part of the Renewable Energy
Bencfits administered by CAMD, upon notification by CAMD that any transfers
contemplated by this Agreement will not be recorded, the Parties shall promptly
cooperate in taking all reasonable actions necessary so that such transfers can be
recorded. Supplier shall not report under Section 1605(b) of the Energy Policy
Act of 1992 or under any applicable program that any of the Renewable Energy
Benefits belong to any person other than Buyer. Without limiting the generality
of Buyer’s ownership of the Renewable Energy Benefit Reporting Rights, Buyer
may report under such program that all Renewable Energy Benefits purchased
hereunder belong to it. Each Party shall promptly give the other Party copies of
all documents it submits to the CAMD to effectuate any transfers.

6. RIGHT OF FIRST R; RI REFUSAL: END OF
PUR OPTION ,

6.1  Right of First Offer.

6.1.1 After January 1, 2018, Supplier shall not (and shall cause any direct, or
indirect parent of Supplier whose principal assets are Supplier or the
Generating Facility not to) (for purposes of Section 6.1, each a “ROFQ
Seller”), sell, transfer or offer, or negotiate to sell or tramsfer, the
Generating Facility, any material portion of such Person’s assets or any
direct or indirect equity interests in Supplier (the “Offered Interests™) to &
third party, other than to an Affiliate in accordance with the provisions of
Section 23.2 or as part of an arm’s-length transaction between Supplier
and Supplier's Lenders (each a “Restricted Transaction”) except in
accordance with this Section 6.1.1. If a ROFO Seller intends to enter into
a Restricted Transaction, it shall provide Buyer with written notice of
same (a “Seller ROFO Notice”), and Buyer shall have a right of first offer
with respect to the purchase of such Offered Interests. Within fifteen (15)
days after receipt of the Seller ROFO Notice, Buyer shall notify Supplier
in writing of its decision whether or not to negotiate with ROFO Seller for
the purchase of the Offered Interests (the “Buyer ROFO_ Notice™). If
Buyer elects to negotiate with ROFO Seller for the purchase of the
Offered Interests, ROFO Seller shall negotiate in good faith and
exclusively with Buyer, for a period of not less than one hundred twenty
(120) days following ROFO Seller’s receipt of the Buyer ROFO Notice,
the terms of a purchase by Buyer or its designee of the Offered Interests

) (such fifteen (15)-day period as extended, if applicable, by such one
hundred twenty (120)-day period, the “ROFO Period").

6.12 In the event that Buyer does not elect to negotiate with ROFO Seller for
the purchase of the Offered Interests pursuant to Section 6.1.1, or if
definitive transaction documents between ROFO Seller and Buyer or its
designee have not been executed with respect to the Offered Interests
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within the ROFO Period, ROFO Seller may negotiate a Restricted
Transaction with any other Person, subject, in all cases, to the terms and
conditions of this Agreement, including, but not limited to, Section 6.1.3
and Section 6.2 below and the provisions of Article 23. In no event may
ROFO Seller enter into a Restricted Transaction with any other Person on
terms less favorable to ROFO Seller than such terms, if any, as were
offered by Buyer during the ROFO Period.

6.1.3 If ROFO Seller and such other Person do not agree upon the terms,
conditions and pricing for the Offered Interests within one hundred eighty
(180) days following the expiration of the ROFO Period, ROFO Seller
and any Offcred Interests shall again be subject to this Section 6.1 with
respect to any Restricted Transaction.

6.2 h i ¢ End of Tem.

6.2.1  Supplier hereby grants to Buyer the option to purchase the Generating
Facility at the Fair Market Value of the Generating Facility at the end of
the Term (the “Final Purchase Option™) by providing written notice to
Supplier no less than two hundred and forty (240) days prior to the end of
the Term of its interest in exercising the Final Purchase Option

(“Preliminary Interest Notice™).

6.2.2 ise of Final Purch ion. Within three (3) months following the
determination of the Fair Market Value of the Generating Facility

pursuant to Section 6.3.1 (and as applicable, Section 6.3.2), Buyer shall
notify Supplier if the Buyer elects to exercise the Final Purchase Option
(the “Final Purchase Option Confirmation Notice™).

6.3  Fair Market Valye,

63.1 Determination of Fair Market Value of the Generating Facility. Promptly
following delivery of the Preliminary Interest Notice, Buyer and Supplier
shall mutually agree to the Fair Market Value of the Generating Facility.
If Buyer and Supplier cannot mutually agree to a Fair Market Value of the
Generating Facility within one (1) month of delivery of the Preliminary
Interest Notice, then Buyer and Supplier shall each sclect and retain, at
their own cost and expense, a nationally recognized independent appraiser
with experience and expertise in appraising solar photovoltaic generation
facilities to determine separately the value of the Generating Facility.
Subject to the appraisers’ execution and delivery to Supplier of a suitable
confidentiality agreement in a form reasonably acceptable to Supplier,
Supplier shall provide both appraisers access to the Generating Facility
and its books and records during business hours and upon prior written
notice. The appraisers shall act reasonably and in good faith to determine
the Fair Market Value of the Generating Facility and the Parties shall use
their best efforts to cause the appraisers to complete such determination
no later than two (2) months following delivery of the Preliminary Interest
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Notice. If for any reason (other than failure by Supplier to provide access
hereunder to Buyer’s appraiser), one of the appraisals is not completed
within three (3) months following delivery of the Preliminary Interest
Notice, the results of the other completed appraisal shall be deemed the
Fair Market Value of the Generating Facility. Buyer and Supplier may
provide to both appraisers a list of factors which they suggest be taken
into consideration when the appraisers generate their appraisals, consistent
with industry standards prevailing at such time for appraising solar
photovoltaic generation facilities. Any information provided to an
appraiser by the Supplier or Buyer shall be provided to the other appraiser
and the other Party at the same time, it being the intent of the Parties that
the appraisers have access to the same information. Buyer and Supplier
shall deliver the results of their respective appraisal to the other Party
when completed. If so requested by either Buyer or Supplier, the
appraisals shall be exchanged simultaneously. After both appraisals are
completed and exchanged, the Parties and their appraisers shall promptly
confer and attempt to agree upon the Fair Market Value of the Generating
Facility.

6.32 Disagreement as to Valye. If, within one (1) month after completion of
both appraisals, Buyer and Supplier cannot agree on the Fair Market
Value of the Generating Facility, and the values of the appraisals are
within ten percent (10%) of each other, the Fair Market Value of the
Generating Facility shall be the simple average of the two appraisals. If
the values of the two appraisals differ by ten percent (10%) or more, the
first two appraisers shall choose a third independent appraiser experienced
in appraising solar photovoltaic generation assets, or, if the first two
appraisers fail to agree upon a third appraiser within ten (10) days after
the expiration of the one (1) month period following completion of both
appraisals, such appointment shall be made by the American Arbitration
Association (“AAA”) upon application of Buyer or Supplier in
accordance with the applicable rules and regulations of the AAA for such
selection. If the AAA declines or otherwise fails to select the third
appraiser within thirty (30) days of application therefor, such appointment
shall be made by the Judicial Arbiter Group, Inc., upon application of
either Buyer or Supplier. The third appraiser shall have access to the same
information as was available to the two other appraisers. Buyer and
Supplier shall direct the third appraiser to determine the Fair Market
Value of the Generating Facility within two (2) months following his
retention. The costs and cxpenses of such third appraiser shall be shared
equally by Buyer and Supplier. Upon completion of the Fair Market
Value appraisal of the Generating Facility by such appraiser, the Fair
Market Value of the Generating Facility will be the simple average of the
three (3) appraisal values completed in accordance with this Section 6.3.2.

64  Efforts Required to Transfer Generating Facility, If Buyer exercises the Final
Purchase Option or otherwise agrees to purchase the Generating Facility pursuant
to Section 6.1 or 6.2, then after all necessary regulatory approvals are received,
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Supplicr will take all actions necessary to transfer by deed, bill of sale, or both,
the Generating Facility to Buyer, as well as all other improvements placed on the
Project Site by Supplier that are required for the continued and uninterrupted use,
maintenance and operation of the Generating Facility, frec and clear from any lien
or monetary encumbrance for which Supplier or its representatives are
responsible. In addition, Supplier will (i) assign to Buyer all transferrable permits
and Required Facility Documents, as well as Supplier’s interest in the IA and all
transferrable warranties for the Generating Facility and (ii) convey to Buyer the
Real Property Rights. Supplier shall cooperate with Buyer to assign and enforce
any and all wamranties that apply to the Generating Facility or any of its
component parts, which obligation shall survive the termination of this
Agreement. If Buyer agrees to purchase the Generating Facility or any Offered
Interests pursuant to Section 6.1 or 6.2, such purchase shall occur pursuant to a
form of purchase and sale agreement with customary representations, warranties
and covenants and in form reasonably acceptable to Buyer, which purchase shall
be conditioned upon Buyer obtaining all necessary regulatory approvals.

6.5

w1ll provnde in a tlmely manner, mformatlon regmdlng the Gencratmg Facility
which is reasonably requested by Buyer to allow Buyer to perform due diligence
for the purchase of the Generating Facility pursuant to Section 6.1 or 6.2. Supplier
shall further provide commercially reasonable cooperation and assistance to
Buyer, without further compensation, throughout Buyer’s efforts to properly
account for and obtain and necessary regulatory approvals with respect to the
purchase of the Generating Facility pursuant to Section 6.1 or 6.2.
Notwithstanding anything in this Agreement or any definitive transaction
documentation, Buyer shall not be obligated to proceed with the purchase of the
Generating Facility or any Offered Interests pursuant to Section 6.1 or 6.2 if
Buyer does not receive all necessary regulatory approvals in connection with such
transaction. Supplier shall put any Person with which it enters into discussions or
negotiations regarding a Restricted Transaction on notice of the rights of Buyer
set forth in Section 6.1 or 6.2. Buyer shall be permitted to file a notice of the
rights contained in Section 6.1 or 6.2 with respect to the Project Site.

7. ME I PA
71  Metering.

7.1.1 Meters. Buyer shall, at Supplier’s cost, provide, install, own, operate and
maintain all Metex(s) in good operating condition. If more than one Meter
is installed, then data from all Meters shall be aggregated into one revenue
Meter. The metering system design shall be subject to the Buyer’s
approval and shall be submitted to Buyer not later than the Supplier’s
completion of the Project Milestone relating to obtaining of construction
permits. The Meters shall be used for quantity measurements under this
Agreement. Such equipment shall be bi-directional and shall be capable of
measuring and reading instantancous and hourly real and reactive energy
and capacity. The Meters shall also be used for, among other things,
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metering Station Usage of thc Generating Facility. Supplier, at its expense,
may install additional check meters. Supplier shall not install any check-
metering equipment on or connected to Buyer-owned facilities including
instrument transformers or metering circuitry wiring. Supplier shall, at its
sole expense, install any additional or different Meters or related
equipment necessary to comply with the requirements of Transmission
Provider, any Electric System Authority or any Governmental Authority.

7.12 WREGIS Metering. Supplier shall cause, at its sole cost and expense, the
Generating Facility to implement all necessary generation information
communications in WREGIS, and report generation information to
WREGIS pursuant to a WREGIS-approved meter that is dedicated to the
Generating Facility and only the Generating Facility. Supplier shall be
responsible to obtain all qualified reporting entity services required by
WREGIS at Supplier’s expense should Buyer not in its sole and absolute
discretion provide them.

7.1.3 Location. Meters shall be installed at the location specified in Exhibit 5, or
as otherwise specified in the IA.

7.14 Non-Interference. Supplier shall not undertake any action that may
interfere with the operation of the Meters. Supplier shall be liable for all
costs, expense, and liability associated with any such interference with the
Meters.

7.1.5 Meter Testing. Meters shall be tested at least once every two calendar
years by Buyer. Either Party may request a special test of Meters or check
meters, but the requesting Party shall bear the cost of such testing unless
there is an inaccuracy outside the limits established in American National
Standard Institute Code for Electricity Metering (ANSI C12.1, latest
version), in which case the Party whose meters were found to be
inaccurate shall be responsible for the costs of the special testing. Meters
installed pursuant to this Agreement shall be sealed and the seal broken
only when the meters are to be adjusted, inspected or tested. Authorized
representatives of both Parties shall have the right to be present at all
routine or special tests and to inspect any readings, testing, adjustment or
calibration of the Meters or check meters. Buyer's Operating
Representative shall provide fifieen (15) Business Days prior notice of
routine Meter testing to Supplier’s Operating Representative. If Supplier
has installed check meters in accordance with Section 7.1.1, Supplier shal
test and calibrate each such meter at least once every two calendar years.
Supplier’s Operating Representative shall provide fifteen (15) Business
Days prior notice of routine check meter testing to Buyer’s Operating
Representative. In the event of special Meter testing, the Parties Operating
Representatives shall notify each other with as much advance notice as
practicable.

31



Case 2:16-cv-01629-JCM-CWH Document 1-3 Filed 07/12/16 Page 76 of 172

7.1.6 Metering Accuracy. If the Meters are registering but their accuracy is
outside the limits established in ANSI C12.1, Buyer shall repair and
recalibrate or replace the Meters and Buyer shall adjust payments to
Supplier for the Delivered Amount for the lesser of the period in which the
inaccuracy existed and ninety (90) days. If the period in which the
inaccuracy existed cannot be determined, adjusted payments shall be made
for a period equal to one-half of the elapsed time since the latest prior test
and calibration of the Meters; however, the adjustment period shall not
exceed ninety (90) days. If adjusted payments are required, Buyer shall
render a statement describing the adjustments to Supplier within thirty
(30) days of the date on which the inaccuracy was rectified. Additional
payments to Supplier by Buyer shall be made within thirty (30) days of
receipt of Buyer’s statement. Any payments due Buyer pursuant to this
Section 7.1.6 shall accompany Supplier’s next Billing Period statement.

7.1.7 Failed Meters. If the Meters fail to register, Buyer shall make payments to
Supplier based upon Supplier’s check metering; provided, however, that if
the accuracy of the check meters is subsequently determined to be outside
the limits established in ANSI C12.1, Buyer shall adjust the payments to
Supplier for the Delivered Amount calculated using the check meters for
the lesser of the period in which the inaccuracy existed and ninety (90)
days. If the period in which the inaccuracy existed cannot be determined,
adjusted payments shall be made for a period equal to one-half of the
elapsed time since the latest prior test and calibration of the check meters;
however, the adjustment period shall not exceed ninety (90) days. If no
such metering is available, payments shall be based upon the Parties’ best
estimate of the Delivercd Amount. In such event, such payments made
based upon the Partics’ estimate of the Delivered Amount shall be in full
satisfaction of payments due hercunder. If the Parties cannot agree on a
best estimate of the Delivered Amount the Dispute shall be resolved in
accordance with Article 21.

7.1.8 Weather Meter. Supplier shall, at Supplier’s cost and no later than six (6)
months prior to the Commercial Operation Date, provide, install, own,
operate and maintain a device for the measurement of actual direct normal
irradiance at the Project Site (the “Weather Meter”), provided that
Supplier shall not select the type of Weather Meter without the prior
written consent of Buyer, which shall not be unreasonably withheld. No
later than twelve (12) months prior to the Commercial Operation Date, the
Partics shall agrec on the location of the Weather Meter and any
applicable protocols for testing, accuracy, failure or other relevant
characteristics of the Weather Meter.

72 Invoices.

7.2.1 Monthly Invoicing and Payment On or before the 10 day of each month,
Supplier shall send to Buyer an Invoice for the prior month (a “Billing

Period™). Supplier shall calculate the Invoice based upon Meter data
7
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available to Supplier and as set forth in Exhibit 2B. Any cormrection or
Dispute with respect to an Invoice is waived unless Buyer is notified by
Supplier or Supplier is notified by Buyer within thirty-six (36) months
afier the Invoice is rendered or any specific adjustment to the Invoice is
made. If an Invoice is not delivered to Buyer within twelve (12) months
after the close of the Billing Period, the right to payment for such Billing
Period is waived.

722 men ice Calculation. In addition to the requirements for
monthly Tnvoices set forth in this Section 7. 2, if after the PC Administrator
issues its final PC statement covering any Measurement Period and a PC
Shortfall (as determined in accordance with Section 3.8.1) exists, Buyer
shall send to Supplier an Invoice for such Measurement Period, which
shall include the calculations set forth in Exhibit 2C.

723 Amounts Qwing to Buyer. The Invoice referred to in Section 7.2.1 shall
offset any amounts owing to Buyer with amounts owing to Supplier, and
shall indicate the net payment due Suppher or Buyer, as applicable.
Supplier shall provide supportmg data in reasonable detail to support its
calculations of any amounts owing to Buyer. Buyer may prepare and send
to Supplier an Invoice for amounts owing to Buyer, and any such amounts
will be payable to Buyer within ten (10) Business Days from Supplier’s
receipt of such Invoice, subject to the terms and provisions of Section
725.

724 Method of Payment. Buyer or Supplier, as applicable, shall remit the
payment of any undisputed amounts by wire or electranic fund transfer or
otherwise pursuant to the instructions stated in Exhibit 4. Payment will be
made on or before the later of the twenticth (20™) day following the end of
each Bnllmg Period (or the next following Business Day, if such twentieth
(20™) day does not fall on a Business Day) or ten (10) Business Days from
receipt of [nvoice.

7.2.5 Examination and Correction of Invoices. As soon as practicable either
Party shall notify the other Party in writing of any alleged error in an
Invoice.

725.1 If a Party notifies the other Party of an alleged error in an
Invoice, the Parties agree to use good faith efforts to reconcile
the billing and mutually agree on the appropriate correction, if
any.

7252 If a comrection is determined to be required, the invoicing Party
shall provide an adjusted Invoice to the invoiced Party. If such
error results in an additional payment to the invoicing Party,
the invoiced Party shall pay such invoicing Party the amount of
the adjusted Invoice within thirty (30) calendar days of the date
of receipt of the adjusted Invoice. If such error resulted in a
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refund owed to the invoiced Party, the invoicing Party shall
pay the invoiced Party the amount of the adjusted Invoice
within thirty (30) calendar days of the date of the statement or
at the invoiced Party’s option, the invoiced Party may net such
amount against the subsequent monthly payment to Invoicing
Party.

7253  If an invoicing Party fails to provide the invoiced Party with
notice of any alleged error in the invoicing Party’s Invoice
within three (3) years of the invoiced Party’s receipt of such
Invoice, then the invoicing Party shall be deemed to have
waived all rights to object to such Invoice.

73  Overdue Amounts and Refunds. Overdue amounts and refunds of overpayments
shall bear interest from and including, the due date or the date of overpayment, as
the case may be, to the date of payment of such overdue amounts or refund at a
rate calculated pursuant to 18 CF.R. § 35.19a.

74  Access to Books and Records. Supplier agrees to make available for inspection
upon five (5) Business Days written notice from Buyer its books and records for

the purpose of allowing Buyer to verify the information contained within the
mvoices presented pursuant to Section 7.2.

7.5  Parties Right to Offset. Either Party shall have the right to offset any amounts
owed to the other Party under this Agreement or with respect to Standby Service.

7.6  Taxes. Buyer is responsible for any Taxes imposed on or associated with the Net
Energy or its delivery from and after the Delivery Point. Supplier is responsible
for any Taxes imposed on or associated with the Net Energy or its delivery up to
or at the Delivery Point. Either Party, upon written request of the other Party, shall
provide a certificate of exemption or other reasonably satisfactory evidence of
exemption if such Party is exempt from Taxes, and shall use reasonable efforts to
obtain and cooperate with the other Party in obtaining any exemption from ar
reduction of any Tax. Each Party shall hold harmless the other Party in accordance
with Article 18 from and against Taxes imposed on the other Party as a result of
such Party’s actions or inactions in contravention of this Section 7.6.

8. FACILITY CONSTRUCTION; OPERATIONS AND MODIFICATIONS

8.1  Construction of Generating Facility. Supplier shall construct or cause the
Generating Facility to be constructed in accordance with Good Utility Practices,

in accordance with the Project Milestones and to ensure that (a) Supplier is
capable of meeting its supply and delivery obligations over the Term, (b) the
Generating Facility is at all times considered a Renewable Energy System, except
to the extent excused pursuant to Section 3.5, and (c) the Generating Facility is at
all times in compliance with all requirements imposed on Renewable Energy
Systems as set forth in the applicable Renewable Energy Law, except to the extent
excused pursuant to Section 3.5. Supplier shall construct or cause the Generating
Facility to be constructed on the Project Site. Supplier shall deliver to Buyer an
34
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ALTA Survey of the Project Site within ten (10) days of such survey becoming
available to Supplier, but in no event later than the issuance of the Notice to
Proceed in accordance with Exhibit 6. Supplier shall provide to Buyer, within
thirty (30) days after execution of the IA, ar if the IA has already been executed,
within 5 Business Days of the execution of this Agreement, a copy of the IA,
showing that such IA conforms in all respects to the single line diagram of the
Generating Facility, Interconnection Facilities, the Delivery Point and the location
of Meters as set forth in Exhibit 5, except for changes from Exhibit 5 that have
been consented to by Buyer in writing in its sole discretion, in which case
Supplier shall provide a revised Exhibit 5 reflecting such changes. Supplier shall
provide to Buyer in a form satisfactary to Buyer (y) not later than the Supplier’s
completion of the Project Milestone relating to obtaining of construction permits,
a completed version of Exhibit 14; and (z) within thirty (30) days after the
Commercial Operation Date, a revised version of Exhibit 14 reflecting the
Generating Facility as built. At Buyer’s request, Supplier shall provide Buyer
with copies of the EPC Contract for the facility and any documentation and
drawings reasonably requested by Buyer, redacted of any pricing information and
any other information Supplier is not permitted to disclose pursuant to &
confidentiality agreement.

82  Performance of Project Milestones. Supplier shall complete each Project
Milestone specified in Exhibit 6 on or before 16:00 hours PPT on the date

specified for each Project Milestone listed in Exhibit 6.

8.2.1 Completion of Project Milestones. Upon Supplier’s completion of each
Project Milestone, Supplier shall provide to Buyer in writing, pursuant to
Section 29.1, documentation as specified in Exhibit 6 and reasomably
satisfactory to Buyer demonstrating such Project Milestone completion.
Such documentation shall be provided within thirty (30) days of such
completion but not later than the date specified for such Project Milestone
listed in Exhibit 6, Buyer shall acknowledge receipt of the documentation
provided under this Section 8.2.1 and shall provide Supplier with written
acceptance or denial of each Project Milestone within fifteen (15)
Business Days of receipt of the documentation. Failure of Supplier to
achieve a Critical Project Milestone on or before the scheduled date will
constitute an Event of Default as provided in Article 24. If any Project
Milestone (other than a Critical Project Milestone) is not completed on ar
befare the date specified in Exhibit 6, Supplier will (i) inform Buyer of a
revised projected date for the occurrence or completion of such event
(which will be deemed the new deadline for such Project Milestone), and
any impact on the timing of the Commercial Operation Date (and on any
other Project Milestone) and (ii) provide Buyer with a written report
containing Supplier’s analysis of the reasons behind the failure to meet the
original Project Milestone deadline and whether remedial actions are
necessary or appropriate, and describing any remedial actions that the
Supplier intends to undertake to ensure the timely achievement of the
Commercial Operation Date. Provided that Supplier complies with the
preceding sentence, no failure of Supplier to achieve a Project Milestone
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(other than a Critical Project Milestone) on or before the scheduled date
will constitute an Event of Default.

822 Progress Towards Completion. Supplier shall notify Buyer’s Contract
Representatives promptly (and in any event within ten (10) Business
Days) following its becoming aware of information that leads to a
reasonable conclusion that a Project Milestone will not be met, and shall
convene a meeting with Buyer to discuss the situation not later than fifteen
(15) Business Days after becoming aware of this information.

83  Commercial Operation Date.

8.3.1 Notice of Testing. Supplier shall notify Buyer’s Contract Representatives
at least ten (10) Business Days prior to the commencement of any
performance tests required by the EPC Contract or the JA. Buyer shall
have the right to witness all tests or have Buyer’s representatives witness
all tests. The presence of Buyer or a Buyer representative shall not be
construed as an obligation on Buyer’s part to design, conduct, monitor or
endorse any test results) or as a ratification or acceptance thereof. Supplier
shall notify Buyer at least ten (10) Business Days prior to the
commencement of the performance tests required by Exhibit 7. Buyer
shall be deemed to waive its right to be present at the perfarmance tests if
Buyer fails to appear at the scheduled time for the performance tests.

83.2 Certifications. Within five (5) Business Days of the successful completion
of the performance tests pursuant to Exhibit 7, Supplier shall provide
Buyer with written notice stating when Supplier believes that the
Generating Facility has achieved Commercial Operation, including the
following written certifications.

83.2.1 A certification (certified by an officer of Supplier) stating
the following:

“I, [Name], in my capacity as the duly appointed [Title] of
[Supplier] (“Supplier”) hereby certify, on behalf of Supplier
that (a) the Generating Facility has been constructed in
accordance with the requirements of the IA and Good Utility
Practice and has delivered Net Energy to and at the Delivery
Point; (b) all of the requirements set forth in Sections 8.1
and 8.3, and Exhibits 6 and 7 of the Long-Term Renewable
Power Purchase Agreement between Supplier and Buyer
dated [ ] have been satisfied; (c) I am
authorized to act on behalf of and bind Supplier with respect
to this certificate; (d) Supplier acknowledges that Buyer is
relying on this certification in connection with carrying out
its obligations under the Agreement and Supplier will
indemnify Buyer for any inaccuracy related to this
certification.”
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8322 A cenificate addressed to Buyer from a Licensed
Professional Engineer confirming: (1) the nameplate
capacity rating of the Generating Facility at the anticipated
time of Commercial Operation in MW AC, (2) the net
capacity rating of the Generating Facility at the anticipated
time of Commercial Operation, measured at the Delivery
Point in MW AC (“Certified Net Capacity Rating”), (3)
that the Generating Facility is able to generate and deliver
electric power reliably in amounts expected by this
Agreement and in accordance with all other terms and
conditions hereof: and, (4) performance tests required by
Exhibit 7 have been completed. The Certified Net Capacity
Rating must not be less than 90 MW AC.

8323 A certificate addressed to Buyer from a Licensed
Professional Engineer stating that, in accordance with the
IA, all required interconnection facilities have been
constructed, all required interconnection tests have been
completed, all costs associated with the JA have been paid
and the Generating Facility is physically interconnected
with the System in conformance with the IA and able to
deliver Net Energy consistent with the terms of this

Agreement.

8324 An opinion from an attomey licensed in the state of Nevada
that is not an employee of Supplier (or any Affiliate, parent
or subsidiary) and has no financial interest in the
Generating Facility addressed to Buyer stating that Supplier
has received the Supplier Required Regulatory Approvals
listed in Exhibit 10 and has entered into or obtained all
Required Facility Documents as listed in Exhibit 12, and
attaching copies of the Supplier Required Regulatory
Approvals listed in Exhibit 10 and all Required Facility
Documents listed in Exhibit 12, provided, however, that
Supplier may redact or omit confidential or commercial
terms from such documents. The opinion shall further state
that the Real Property Rights obtained by Supplier with
respect to the Project Site are adequate in all respects for
the ownership, operation, access to and maintenance of the
Generating Facility as of the date of the opinion.

8.3.25 Confirmation from the Transmission Provider that the
Supplier has paid all costs and fulfilled all obligations
associated with the IA for the Generating Facility to
commence commercial operation with Network Resource
Interconnection Service.
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833 Dispute of Commercial Operation. Buyer will have fifteen (15) Business
Days after receipt of the certifications required by this Section 8.3 in
which to contest the Commercial Operation Date by written notice to
Supplier. In the event of such a Dispute, Buyer and Supplier will then
attempt for no more than fifteen (15) Business Days after Buyer’s notice
of Dispute to resolve the Dispute. If the Parties are unable to resolve the
Dispute within fifteen (15) Business Days, then cither Party may seek
resolution of the Dispute in accordance with Section 21. Notwithstanding
the foregoing, Buyer’s failure to Dispute the certification will in no way
affect its rights to indemnification for any inaccuracy related to the
certification, including, for any loss of the required extension payment that
would have otherwise been due pursuant to Section 8.4 or overpayments
that may be paid by Buyer due to such inaccurate certification.

84  Failure to Achieve Commerci ion.

84.1 If Buyer terminates this Agreement due to an Event of Default of Supplier
prior to the Commercial Operation Date, neither Supplier nor Supplier’s
Affiliates may sell, or enter into a contract to sell, Net Energy or any
Product generated by, associated with or attributable to a generating
facility installed at the Project Site to a party other than Buyer for a period
of three (3) years following the effective date of such termination
(“Restricted Period™). This prohibition on contracting and sale will not
apply if, before entering into such contract or making a sale to a party
other than Buyer, Supplier or Supplier’s Affiliate provides Buyer with a
written offer to sell the Net Energy or any Product to Buyer at the Product
Rate and on other terms and conditions materially similar to the terms and
conditions contained in this Agreement and Buyer fails to accept such
offer within forty-five (45) days after its receipt thereof. Neither Supplier
nor Supplier’s Affiliates may sell or transfer the Generating Facility, or
any part thereof, or land rights or interests in the Project Site (including
Supplier’s interest in the intercomnection queue position) during the
Restricted Period so long as the limitations contained in this Section 8.4.1
apply, unless the transferee agrees to be bound by the terms set forth in
this Section 8.4.1 pursuant to a written agreement approved by Buyer.
Buyer shail be permitted to file a notice of the rights contained in this
Section 8.4.1 with respect to the Project Site. Supplier shall indemnify and
hold Buyer harmless from all Losses sustained by Buyer as a result of any
breach of the covenants contained within this Section 8.4.1.

8.4.2 The provisions of this Section 8.4 are in addition to, and not in lieu of, any
of Buyer’s rights or remedies under this Agreement, including Article 24.

85  Delay Damages.

85.1 In the event the Supplier fails to achieve Commercial Operation by the
Commercial Operation Deadline, for each day, up to two hundred forty
(240) days, that the Supplier fails to achieve Commercial Operation
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thereafter, Supplier shall pay to Buyer liquidated damages equal to Daily
Delay Damages. If Daily Delay Damages have been accumulated for one
hundred twenty (120 days) and Commercial Operation has not been
achicved, Buyer may terminate this Agreement within ten (10) Business
Days afier such date and upon written notice to Supplier. If Buyer does not
terminate this Agreement at that time and Delay Damages have
accumulated for an additional sixty (60) days, then Buyer may terminate
this Agreement. Supplier shall pay any amounts owed to Buyer under this
Section 8.5 in the Billing Period immediately succeeding the Billing
Period during which Supplier’s obligation to pay such amounts arose.

8.52 In addition to amounts payable pursnant to Section 8.5.1, Supplier shall be
liable, in accordance with Section 18.1, for any Penalties incurred or
suffered by Buyer as a result of Supplier’s failure to achieve Commercial
Operation by the Commercial Operation Deadline.

8.5.3 The provisions of this Section 8.5 are in addition to, and not in lieu of, any
of Buyer’s rights or remedies under Article 24.

8.54 The Parties agree that it would be extremely difficult and impracticable
under preseantly known and anticipated facts and circumstances to
ascertain and fix the actnal damages Buyer would incur if the Supplier
docs not meet its obligations hereunder priar to the Commercial Operation
Deadline, and, accordingly, the Parties agree that payment by Supplier of
Daily Delay Damages is reasonable as liquidated damages, and is not a
penalty.

8.6  Deficit Damages. If the Certified Net Capacity Rating is less than the Expected
Net Capacity Rating, Supplier shall provide Buyer a onetime payment in an
amount equal to (a) subtracting (i) Certified Net Capacity Rating from (ii) the
Expected Net Capacity Rating in MWs, multiplied by (b) four hundred thousand
and 00/100 dollars ($400,000.00) per MW of difference (“Deficit Damages”).
Supplier’s total liability for Deficit Damages shall not exceed four million and
00/100 dollars ($4,000,000.00). Deficit Damages, if any, shall be paid to Buyer
within five (5) business days of Buyer’s reccipt of the certification required in
Section 8.3.2.2. Upon payment of Deficit Damages, (i) Exhibit 1 shall be revised
to reflect the Certified Net Capacity Rating, (ii) the Annual Supply Amount, each
Supply Amount, the Maximum Amount and the Yearly PC Amount shall each be
adjusted by the ratio of the Certified Net Capacity Rating to the Expected Net
Capacity Rating, and Exhibits 13 and 18 shall be revised accordingly.

87  Modification. Without the prior written consent of Buyer, which may be withheld
in Buyer’s sole discretion, Supplier shall not make any modification to the
Generating Facility that might (a) expose Buyer to any additional lisbility or
increase its obligations under this Agreement or (b) adversely affect Supplier’s or
Buyer's ability to perform its obligations under this Agreement or any Law or to
any third party. Any permitted modifications shall be conducted in accordance
with Good Utility Practice and all applicable Laws and reliability criteria, as such
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may be amended from time to time, and the requirements of Article 11. If
Supplier makes a modification to the Generating Facility that is not approved by
Buyer, Buyer shall be entitled to receive in addition to any other remedy available
to Buyer as liquidated damages an amount equal to the Development Security,
which may be obtained by Buyer by retention of the Development Security.

8.8  Operation and Maintenance. Supplier, at all times shall install, operate, maintain
and repair the Generating Facility in accordance with Good Utility Practice and
applicable Laws and to ensure (a) Supplier is capable of meeting its supply
obligations over the Term, (b) the Generating Facility is at all times a Renewable
Energy System, except to the extent excused pursuant to Section 3.5, and ()
Supplier is at all times in compliance with all requirements of a rencwable energy
generator set forth in the Renewable Energy Law, except to the extent excused
pursuant to Section 3.5. Supplier shall (x) maintain records of all operations of the
Generating Facility in accordance with Good Utility Practice, and (y) follow all
regulations, directions and procedures of Buyer, Transmission Provider, any
Electric System Authority and any other Governmental Authority to protect and
prevent the Transmission System from experiencing any negative impacts
resulting from the operation of the Generating Facility. In the event of an
inconsistency between any applicable procedures, Buyer may direct which
procedures shall govem (or barring direction from Buyer, the more stringent
procedure shall govem). Supplier shall use all reasonable efforts to avoid any
interference with Buyer’s operations. Supplier shall cause the Energy to meet the
Power Quality Standards at all times, and shall operate the Generating Facility
consistent with WECC, NERC, Buyer, Electric System Authority, Governmental
Authority and Transmission Provider requirements.

89  Operation and Maintenance Agreement. No later than one hundred eighty (180)
days prior to the Commercial Operation Date, if Supplier intends to contract or
subcontract the operation of the Generating Facility, Supplier shall provide a copy
of any proposed agreement, which may be redacted to remove pricing
information, between Supplier and such contractor which requires the contractor
to operate the Generating Facility in accordance with the terms hereof which shall
be attached to this Agreement as Exhibit 15. Supplier shall also provide a certified
copy of a certificate warranting that the contractor is a corporation, limited
liability company or partnership in good standing with the State in which the
Generating Facility is located, which shall be attached to this Agreement as part
of Exhibit 15. Buyer shall have fifteen (15) days in which to notify Supplier of its
objection to any proposed contractor other than an Affiliate of First Solar, Inc.
with experience comparable to First Solar Electric, LLC, in which case Supplier
shall not subcantract with such proposed contractor.

8.10 Ground Lease; Rights-of-way. No later than sixty (60) days prior to
commencement of on-site development activities at the Generating Facility,
Supplier shall provide evidence of title (if the Project Site is owned by Supplier)
ar a copy of the ground lease or other agreement with the fee owner of the Project
Site which establishes the right of Supplier to construct, maintain, access and
operate the Generating Facility on the Project Site and any required rights-of-way
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and eascments (collectively, the “Real Property Rights”), which may be redacted
to protect pricing information and shall be attached to this Agreement as Exhibit
16,

8.11 Fossil Fuel. If the Generating Facility uses any fossil fuel to produce Energy,
Supplier shall not permit, without the express prior written consent of Buyer,
fossil fuel to constitute more than two percent (2%) of the total input, as measured
in British thermal units, used by the Generating Facility to produce Energy.

8.12 Right to Review. Buyer shall have the right to review during normal business
hours the relevant books and records of Supplier to confirm the accuracy of
anything relating to this Agreement. Buyer is under no obligation to exercise any
of these review rights. Buyer shall have no liability to Supplier for failing to
advise it of any condition, damages, circumstances, infraction, fact, act, omission
or disclosure discovered or not discovered by Buyer with respect to the
Generating Facility or this Agreement.

8.13 - Agre age : erts. Supplier has engaged
those professxonal ar other experts it beheves necessary to understand its rights
and obligations pursuant to this Agreement. All professionals or experts
including, but not limited to, engineers, attomeys or accountants, that Supplier
may have consulted or relied on in undertaking the transactions contemplated by
this Agreement have been solely those of Supplier. In entering into this
Agreement and the undertaking by Supplier of the cbligations set forth herein,
Supplier has investigated and determined that it is capable of performing
hereunder and has not relied upon the advice, experience or expertise of Buyer in
connection with the transactions contemplated by this Agreement.

8.14 Network Resource Designation. Within thirty (30) days after the Effective Date,
Buyer will submit an application to Transmission Provider to designate the

Generating Facility as a Network Resource. Supplier will provide all information
related to the Generating Facility required for such application. Buyer will
provide a copy of such notice to Supplier.

9. EMERGENCY

9.1  Compliance. Supplier shall promptly comply with any applicable requirements of
any Electric System Authority, Govemmental Authority, Transmission Provider,
transmission operator, or their successors, regarding the reduced or increased
generation of the Generating Facility or otherwise in the event of any Emergency.

9.2  Notification. Supplier shall provide prompt oral and written notification to Buyer
of any Emergency with a description in reasonable detail of the Emergency and
any steps employed to cure it.

93  Due Care. In the event of an Emergency, cither Party may take reasonable and
necessary action to prevent, avoid or mitigate Loss or to expedite restoration of
service; provided, however, that Supplier shall give Buyer prior notice, if
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practicable, before taking any action. This Section 9.3 shall not be construed to
supersede Sections 9.1 and 9.2,

94  Not Excused Product. An Emergency declared by Supplier will not result in any
Excused Product except to the extent the Emergency qualifies as an event of
Force Majeure.

9.5 No Buyer Ligbility. Buyer shall have no payment responsibility in respect of
Product Buyer is unable to receive due to an Emergency or Force Majeure.

10. TAILMENT

10.1 Compliance. Supplier shall obey all order for curtailment of Energy by the
Transmission Provider or any Electric System Authority. In no event shall any
compliance or curtailment of Energy made in response to such an order impose
any liability on Buyer. Buyer has no obligation to pay any amounts to Supplier
with respect to any Curtailed Product.

102 Courtailments. Without limiting Section 10.1, Buyer shall not be obligated to
purchase, receive, pay for, or pay any damages associated with, Net Energy (or
associated Renewable Energy Benefits) if such Net Energy (or associated
Rencwable Energy Benefits) is not delivered to the Transmission System ar
Delivery Point for any reason, including due to any of the following: (a) the
interconnection between the Generating Facility and the Transmission System is
disconnected, suspended or interrupted, in whole or in part, consistent with the
terms of the IA, (b) the Transmission Provider, Electric System Authority or
Market Operator directs a general curtailment, reduction, or redispatch of
genceration in the area, (which would include the Net Energy) for any reason, even
if such curtailment or redispatch directive is carried out by Buyer, which may
fulfill such directive by acting in its sole discretion, () if Buyer curtails or
otherwise reduces the Net Energy in order to meet its obligations to the
Transmission Provider, Electric System Authority or Market Operator to operate
within system limitations, (d) the Generating Facility’s Energy is not received
because the Generating Facility is not fully integrated or synchronized with the
Transmission System or (¢) an event of Force Majeure prevents either Party from
delivering or receiving Net Energy. Buyer agrees not to curtail the Generating
Facility for the intended purpose of achieving economic savings by not
purchasing energy from the Generating Facility; provided, however, that if any of
Sections 10.2(a) through 10.2(c) are applicable, Buyer shall be rebuttably
presumed not to be curtailing the Generating Facility for such reason. Supplier
has the right, upon reasonable notice, to examine Buyer’s records relating to
curtailment pursuant to Sections 10.2(a) through 10.2(¢).

103  Curtailed Product. The amount of Net Energy curtailed under Section 10.1 or 10.2
(“Curtailed_Product” shall be reasonably determined by Supplier after the
curtailment has ended based upon the Net Energy that could have been generated
and delivered to Buyer at the Delivery Point, but that was not generated and
delivered solely as a result of such curtailment. Supplier shall promptly provide

42



Case 2:16-cv-01629-JCM-CWH Document 1-3 Filed 07/12/16 Page 87 of 172

Buyer with such information and data as Buyer may request to confirm the
amount of Curtailed Product that was not generated as a result of the curtailment.
During any such period of curtailment, Supplier shall not produce Energy (to the
extent curtailed by Transmission Provider) or sell Product to any third party.
Curtailed Product shall constitute Excused Product for purposes of calculating a
Shortfall or PC Shortfall. Under no circumstance shall the provisions of this
Section 10.3 apply to a curtailment of the Generating Facility based upon an
Emergency with respect to the Generating Facility.

1. P D AGE

11.1  Approvals. Supplier shall request and obtain Buyer’s prior written approval,
which approval shall not be unreasonably withheld, before conducting, during
daylight hours, any non-forced outage of the Generating Facility or reducing the
capability of the Generating Facility to deliver the Supply Amount (each such
reduction or outage, a “Planned Outage™). Supplier shall provide Buyer written
notice no less than five (5) Business Days prior to conducting a Planned Outage
during non-daylight hours, Supplier shall conduct a Planned Outage so as to
minimize the impact on the availability of the Generating Facility. Supplier shall
only schedule Planned Outages during the months of March, April, October and
November, unless otherwise approved by Buyer, or as restricted by Law.

112 Schedules. Planned Outages will be scheduled and conducted in accordance with
the following:

11.2.1 Within ninety (90) days prior to the Commercial Operation Date and on or
before October 1 of each Contract Year, Supplier shall provide Buyer with
a schedule of proposed Planned Outages for the upcoming calendar year
or Contract Year, as applicable. The proposed schedule will designate the
hours and amount (in MWs) in which the Energy will be reduced in whole
or in part. Each proposed schedule shall include all applicable information,
including the following: month, day and time of requested outage,
facilities impacted, duration of outage, purpose of outage and other
relevant information. The total combined hours of Planned Outages in any
Contract Year shall not exceed four percent (4%) of the MWhs comprising
the Annual Supply Amount (prorated for the Stub Period, if any) unless
otherwise approved by Buyer.

11.2.2 Buyer shall promptly review Supplier’s proposed schedule and either
request modifications or approve the proposed schedule within thirty (30)
days of Buyer’s receipt of such schedule. Product not delivered to Buyer
during periods of Planned Outages, up to the MWs specified, (a) will
comprise Excused Product to the extent such Planned Outages are
conducted in accordance with the Planned Outage schedule approved by
Buyer in accordance with this Article 11, and (b) will not comprise
Excused Product to the extent any outage period or MWs exceed its
approved schedule, or is not approved by Buyer. Supplier shall make
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reasonsble efforts to accommodate proposed revisions to the approved
Planned Outage(s) schedule by Buyer.

11.2.3 Regardless of any priar approval of a Planned Outage, Supplier shall not
start a Planned Outage on the Generating Facility without confirming the
approved Planned Outage with Buyer’s Operating Representative five (5)
Business Days prior to the start of such Planned Outage.

112.4 If following a notice pursuant to Section 11.2.3, Buyer requests that
Supplier not institute a Planned Outage as scheduled, for reasons other
than Force Majeure or Emergency, Supplier may present a reasonsble
estimate of costs expected to be incurred as a result of the Supplier not
instituting the Planned Outage. If Buyer agrees to the estimated costs,
Supplier shall not institute the Planned Outage, and Buyer shall reimburse
Supplier for its documented out-of-pocket costs actually incurred by
Supplier in connection with not instituting such Planned Outage (not to
exceed the estimated costs presented to Buyer). Any Planned Outage that
is not instituted pursuant to this Section 11.2.4 will be, if commercially
practicable, rescheduled to occur in the same Contract Year in which it
was originally scheduled, in accordance with Section 11.2.2.

12. REPORTS; OPERATIONAL L

12.1  Copies of Communications. Supplier shall promptly provide Buyer with copies of
any orders, decrees, letters or other written communications to or fram any
Governmental Authority asserting or indicating any violation of Laws which
relate to Supplier or operation or maintenance of the Generating Facility. Supplier
shall keep Buyer apprised of the status of any such matters.

122 3 ili : atus. Supplier shall notify Buyer
of the regulatory status of the Genaanng Faclhty as an EWG or QF no later than
ninety (90) days prior to the Operation Date, and will provide Buyer with
evidence documenting receipt of the required regulatory approvals related to such
designation (as such approvals are set forth in Exhibit 10). Following the
Operation Date, Supplier shall notify Buyer, as soon as practicable, of any
changes in regulatory status of the Generating Facility, and will provide Buyer
with evidence documenting receipt of the required regulatory approvals related to
such changed regulatory status (as such approvals are set forth in Exhibit 10).

123 Notices of Change in Generating Facility. In addition to any consent required
pursuant to Section 8.7, Supplier shall provide notice to Buyer as soon as
practicable prior to any temporary or permanent change to the performance,
operating characteristics, or major generation components (such as turbines,
generators, inverters or similar equipment, as applicable) of the Generating
Facility. Such notice shall describe any changes, expected or otherwise, to the
total capacity of the Generating Facility, the rate of production and delivery of
Net Energy, interconnection and transmission issues and any additional
information requested by Buyer.
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12.4 ject R and Project Review Meetings.

12.4.1 Prior to the Commercial Operation Date. Prior to the Commercial
Operation Date, Supplier shall provide to Buyer a monthly project report,
which shall include the following: status in obtaining Project Milestones;
progress in obtaining any approvals or certificates in connection with
achieving the Commercial Operation Date; and a discussion of any
foreseeable disruptions or delays. The monthly project reports will be
provided to Buyer no later than ten (10) Business Days after expiration of
previous calendar month. The Parties shall conduct meetings every six (6)
months (or more frequently if requested by Buyer) to review this data and
any information related to Supplier’s completion of or progress toward the
Project Milestone activities listed in Exhibit 6. In addition to any other
requirements for Commercial Operation under this Agreement, Supplier
shall (a) within ten (10) Business Days after the PUCN Approval Date,
provide notice to Buyer of its best estimate of the projected Operation
Date and Commercial Operation Date, (b) notify Buyer as soon as
Supplier becomes aware of any changes in such projected dates, and (c)
coordinate with Buyer regarding the commencement of operation of the
Generating Facility. In addition to the foregoing, Supplier will provide
Buyer with such other operational or technical data as Buyer may
reasonably request and as may be reasonably necessary to determine
Supplier'’s compliance with its obligations hereunder and its progress
toward Commercial Operation.

12.42 After Commercial Operation Date, After the Commercial Operation Date,
Supplier shall provide to Buyer within thirty (30) days of the end of each
calendar quarter throughout the Term of this Agreement, in electronic
format, a report which shall include all pertinent information in connection
with the Generating Facility, including: all weather data from any
collection device measuring data with respect to the Generating Facility
(such as a met tower or similar measurement device); any available site
condition reports; all reporting information maintained in the operational
log; and any reports pertaining to the Generating Facility fuel source or
resource and such other data and reports as may be reasonably requested
by Buyer and which should be maintained by Supplier in accordance with
Good Utility Practice for the relevant technology. Upon written request by
Buyer, Supplier shall provide to Buyer, in electronic format, any SCADA
data from the Generating Facility.

12.4.3 Opemtions Log. Supplier shall maintain in accordance with Good Utility
Practicc an operations log, which shall include: (a) all planned and
unplanned outages, alarms, circuit breaker trip operations, partial deratings
of equipment, mechanical impairments defects or unavailability with
respect to generating equipment; (b) the cause (including any root cause
analysis undertaken) and remediation undertaken by Supplier with respect
to the events listed in (a); (¢) the Delivered Amounts for the Stub Period
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and each Contract Year, and (d) any other significant event or information
related to the operation of the Generating Facility or the delivery of Net
Energy. The operations logs shall be available for inspection by Buyer
upan forty-cight (48) hours notice together with all data maintained by
Supplier as support for such logs. Supplier shall be responsible far
maintaining sufficient evidentiary support in order to document the
information contained in such operation logs.

12.5 Financial Information. Within thirty (30) days of Buyer’s written request,
Supplier shall provide Buyer with copies of Supplier’s most recent quarterly and
annual financial statements, which financial statements shall be prepared in
accordance with generally accepted accounting principles. Such information shall
be marked confidential information and shall not be disclosed by Buyer without
Supplier’s prior written consent, except as required by Law or court order.

126 Information to Governmental Authorities. Supplier shall, promptly upon written

request from Buyer, provide Buyer with data collected by Supplier related to the
construction, operation and maintenance of the Generating Facility reasonably
required by Buyer or an Affiliate thereof for reports to, and information requests
from, any Governmental Authority, or any intervener or party in any rate case or
regulatory proceeding of Buyer. In addition, Supplier shall provide to Buyer
copies of all submittals to a Governmental Authority directed by Buyer and
related to the operation of the Generating Facility with a certificate that the
contents of the submittals are true and accurate to the best of Supplier’s
knowledge. Supplier shall use best efforts to provide this information to Buyer
with sufficient advance notice to enable Buyer to review such information and
meet any submission deadlines imposed by the requesting Governmental
Authority.

12.7 I Buyer or one of its Affiliates determines that it may hold a variable interest in
Supplier under the Accounting Standards Codification (ASC) 810, Consolidation
of Variable Interest Entities, or requirements of Law, but it lacks the information
necessary to make a definitive conclusion, Supplier hercby agrees to provide,
upon Buyer’s written request, sufficient financial and ownership information so
that Buyer or its Affiliate may confirm whether a variable interest does exist
under ASC 810 or requirements of Law. If Buyer or its Affiliate determines that,
it holds such a variable interest in Supplier, Supplier hereby agrees to provide,
upon Buyer’s written request, sufficient financial and other information to Buyer
or its Affiliate so that Buyer may properly consolidate the entity in which it holds
the variable interest or present the disclosures required by ASC 810 or Law. The
information provided to Buyer under this Section 12.7 shall be restricted only to
those employees or consultants of Buyer that have a need to know such
information for the purposes of making the determinations addressed in this
Section 12.7 and shall be treated as confidential information if at the time of
disclosure Supplier provides written notice that the information is confidential
information. Supplier shall have the right to seek confidential treatment of any
such information from any Govemmental Authority entitled to receive such
information. Information provided pursuant to this Section 12.7 is subject to
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Buyer’s obligations to disclose such information pursuant to this Agreement and
pursuant to any applicable requirements of Law.

128 Documents to Governmental Authoritics. Supplier shall promptly provide to
Buyer a copy of any statement, application, and report or any document with any
Governmental Authority relating to operation and maintenance of the Generating
Facility.

12.9  Environmental Information. Supplier shall, promptly upon written request from
Buyer, provide Buyer with all data reasonably requested by Buyer relating to
environmental information under any Required Facility Document listed in
Exhibit 12 or otherwise in effect with respect to the Generating Facility. Supplier
shall further provide Buyer with information relating to environmental impact
mitigation measures it is taking in connection with the Generating Facility’s
construction or operation that are required by any Governmental Authority. As
soon as it is known to Supplier, Supplier shall disclose to Buyer, the extent of any
actual or alleged violation of any Environmental Laws or regulations arising out
of the construction or operation of the Generating Facility, or the actual or alleged
presence of Environmental Contamination at the Generating Facility or on the
Project Site, or occurrence of any enforcement, legal, or regulatory action or
proceeding relating to the faregoing.

13. TIONS

13.1  Supplier’s Operating Representative, Supplicr’s Operating Represcntative shall be
available to address and make decisions on all operational matters under this
Agreement on a twenty-four (24) hour per day, seven (7) day per week basis.
Supplier shall, at its expense, provide a protocol with Buyer’s Operating
Representative at Buyer’s operations center and with Buyer’s scheduling
personnel, as listed on Exhibit 4, to maintain communications between personnel
at the Generating Facility and Buyer's Operating Representative, Buyer’s
schedulers and Electric System Authorities at all times.

132 Communications. In connection with meeting its obligations pursuant to this
Article 13, Supplier shall provide at its expense:

13.2.1 For the purposes of telemetering, a telecommunications circuit from the
Generating Facility to Buyer’s operations center, or other readily
accessible real-time performance monitoring (e.g. a web-based
performance monitoring system);

13.2.2 Two (2) dedicated T1 lines for purposes of accessing Buyer’s metering
equipment and for communications with Buyer’s operations center; and

13.2.3 Equipment to transmit to and receive facsimiles and email from Buyer and
the Balancing Authority Area Operatar, including cellular telephones.
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14. SCHEDULING NOTIFICATION

14.1 Scheduling Notification. Supplier shall provide to Buyer's Operating
Representative notices containing information including Supplier’s good faith
daily and hourly forecast of the Delivered Amount, Planned Outages, Derating,
other outages and similar changes that may affect the Delivered Amount, in
accordance with the Availability Notice procedures in Section 14.2.

142 Availability Notice Procedures.

14.2.1 No later than 05:00 PPT each day or as otherwise specified by Buyer
consistent with Good Utility Practice, Supplier shall deliver to Buyer’s
Operating Representative an Availability Notice in the form set forth in
Exhibit 8. The Availability Notice will cover WECC scheduling practices
for day-ahead energy or such other period specified by Buyer consistent
with Good Utility Practice. '

14.2.2 Supplier shall update the Availability Notice and notify Buyer's Operating
Representative as soon as practical after becoming aware of (a) an
expected Derating by more than 5 MW or (b) an expected increase of
Delivered Amount by more than 5 MW.

1423 The information in the Availability Notice, including the forecasted
Delivered Amount, will be Supplier’s good faith forecast and will indicate
any Delivery Hour for which the Delivered Amount is expected to be less
than the Supply Amount or any Delivery Hour for which Excess Energy 1§
expected.

14.2.4 In the event of a Derating, Supplier shall provide: (a) the extent, if any, to
which the Derating is attributable to a Planned Outage; (b) the magnitude
of the Derating; (c) the hours during which the Derating is expected 10
apply; and (d) the cause of the Derating.

15. COMPLIANCE

15.1 Laws. Each Party shall comply with all relevant Laws (including but not limited
to compliance to ensure that, the Generating Facility is at all times a Renewable
Energy System and Supplier is at all times in compliance with all requirements of
a rencwable energy generator as set forth in the Renewable Energy Law, except to
the extent excused pursuant to Section 3.5), and shall, at its sole expense,
maintain in full force and effect all relevant Permits material to the maintenance
of its facilities and the performance of obligations under this Agreement. Each
Party and its representatives shall comply with all relevant requirements of each
Electric System Authority, Transmission Provider and each Governmental
Authority to ensure the safety of its employees and the public.
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152  Good Utility Practice. Each of Buyer and Supplier shall perform, or cause to be
performed, its obligations under this Agreement in all material respects in
accordance with Good Utility Practice.

153  Coordination with System. Supplier shall be responsible for the coordination and
synchronization of the Generating Facility and the Interconnection Facilities with
the Transmission System, and shall be solely responsible for (and shall defend
and hold Buyer harmless agninst) any damage that may occur as a direct result of
Supplier’s breach of the IA.

154 Transmission Provider Consent. Supplier shall execute a consent, in form
required by Transmission Provider, to provide that Buyer can read the meter and
receive any and all data from the Transmission Provider relating to transmission
of Energy or other matters relating to the Generating Facility without the need for
further consent from Supplier.

16. APPROVALS

16.1 Condition Precedent. Unless Buyer waives its right to terminate this Agreement
pursuant to Section 16.3, each Party’s performance of its respective obligations
under Articles 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15 of this Agreement is
subject to Buyer obtaining the PUCN Approval described in Section 16.2 before
the PUCN Approval Deadline and in form and substance satisfactory to Buyer in
its sole discretion.

162 PUCN Approval. Within one hundred twenty (120) days after the Effective Date
and in accordance with the requirements of Law, Buyer shall submit this

Agreement to the PUCN for approval (“PUCN Approval”) consisting of:

16.2.1 A determination that the terms and conditions of this Agreement are just
and reasonable; and

16.22 A determination that the costs of purchasing Product under this Agreement
are prudently incurred and that the Buyer may recover all just and
reasonable costs of Product purchased under this Agreement.

16.3  Failure to Obtain Approval; Conditions of Approval. If the PUCN fails to grant
the PUCN Approval on or before the PUCN Approval Deadline, including all

items provided in Section 16.2, then Buyer shall have the right to terminate this
Agreement within thirty (30) days after such PUCN Approval Deadline and upon
ten (10) Business Days written notice to Supplier. If PUCN grants the PUCN
Approval and the conditions of such approval are not acceptable to Buyer in its
sole discretion, then Buyer shall have the right to terminate this Agreement within
thirty (30) days of such PUCN Approval and upon written notice to Supplier.

164 Cooperation. If requested by Buyer, Supplier shall cooperate with Buyer as Buyer
may deem necessary in order to obtain any regulatory approval (including PUCN
Approval and any FERC approval) in connection with this Agreement, including
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providing affidavits, providing timely responses to data requests of such
regulatory bodies, intervening in any relevant dockets, and requesting
“commenter” or “intervener” status in any relevant docket. Each Party agrees to
notify the other Party of any significant developments in obtaining any approval
in connection with achieving Commercial Operation of the Generating Facility,
including the PUCN Approval. Each Party shall use reasonable efforts to obtain
such required approvals and shall exercise due diligence and shall act in good
faith to cooperate with and assist each other in acquiring each approval necessary
to effectuate this Agreement.

17. SECURITY

17.1 Development Security. As a condition of Buyer’s execution of and continuing
obligations under this Agreement, Supplier shall provide to Buyer, as security for
the performance of Supplier’s obligations hereunder, either (a) a letter of credit
from a Qualified Financial Institution in the form attached hereto as Exhibit 17 ar
(b) a cash deposit, in either case, in an amount equal to one million, five hundred
thousand and 00/100 U.S. Dollars ($1,500,000.00) (the “Development Security™).
The Development Security shall be posted within five (5) Business Days after the
Effective Date. Upon the PUCN Approval Date the Development Security shall
increase to an amount equal to six million and 00/100 US. Dollars
($6,000,000.00). The revised Development Security shall be posted within five
(5) Business Days after the PUCN Approval Date. Buyer shall have the right to
draw upon the Development Security, at Buyer’s sole discretion, (1) as a non-
exclusive remedy available to Buyer under Article 24, (2) in the event Supplier
fails to achieve Commercial Operation by the Commercial Operation Deadline,
(3) if Supplier fails to make any payments owing under this Agreement, or (4) if
Supplier fails to reimburse Buyer for costs, including Replacement Costs, PC
Replacement Costs and Penalties, that Buyer has incurred or may incur as a result
of Supplier’s failure to perform its obligations under this Agreement. Any such
drawing on the Development Sccurity by Buyer (exccpt for a drawing in full for
Supplier’s failure to achieve Commercial Operation by the Commercial Operation
Date that results in termination of this Agreement) shall give rise to an obligation
of Supplier to replenish the Development Security to its required amount within
two (2) Business Days of the drawing. In the event that no amounts are due and
owing by Supplier to Buyer under this Agreement and Supplier has provided the
Operating Security to Buyer, the Development Security shall be released to
Supplier upon the earlier of (x) termination of this Agreement in accordance with
its terms or (y) on the fifieenth (15™) Business Day after the Generating Facility
achieves Commercial Operation. With the cansent of Buyer, Supplier may apply
and maintain the Development Security as a portion of Operating Security
required to be provided by Supplier pursuant to Section 17.2.

172 Operating Security. As a condition to achieving Commercial Operation, Supplier
shall provide to Buyer, as security for the performance of Supplier’s obligations
hereunder, either (a) a letter of credit from a Qualified Financial Institution in the
form attached hereto as Exhibit 17 or (b) a cash deposit, in either case, in an
amount equal to eleven million, nine hundred twelve thousand, six hundred and
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00/100 U.S. Dollars ($11,912,600.00) or (c) & Guaranty substantially in the form
of Exhibit 20 if the guarantor meets Buyer’s minimum credit requirements as
determined by Buyer in its sole and absolute discretion (the “Operating
Security”). The Operating Security shall be posted no later than five (5) Business
Days prior to the Commercial Operation Date. Buyer shall have the right to draw
upon the Operating Security, at Buyer’s sole discretion, (1) as a non-exclusive
remedy available to Buyer in the event this Agreement is terminated under Article
24, (2) in the event Supplier fails to make any payments owing under this
Agreement ar (3) if Supplier fails to reimburse Buyer for costs, including
Replacement Costs, PC Replacement Costs and Penalties that Buyer has incurred
or may incur as a result of Supplier’s failure to perform under this Agreement.
Any such drawing on the Operating Secusity by Buyer shall give rise to an
obligation of Supplier to replenish the Operating Security to its original amount
within two (2) Business Days. In the event that no amounts are due and owing by
Supplier to Buyer under this Agreement, the Operating Security shall be released
to Supplier upon the fifteenth (15™) Business Day after (x) termination of this
Agreement in accordance with its terms or (y) the expiration of the Term.

173 Letters of Credit: With respect to any letter of credit posted by Supplier as
Development Security or Operating Security: (a) no later than thirty (30) days
prior to the expiration date of any such letter of credit, Supplier shall cause the
letter of credit to be renewed or replaced with another letter of credit in an equal
amount; (b) in addition to the conditions specified in Sections 17.1 and 17.2,
Buyer shall have the right to draw on such letter of credit, at Buyer’s sole
discretion (i) if such letter of credit has not been renewed or replaced at least
thirty (30) days prior to the date of its expiration ar (ii) if the Credit Rating of the
financial institution that issued such letter of credit has been downgraded to below
that required of a Qualified Financial Institution and Supplier has not caused a
replacement letter of credit to be issued for the benefit of Buyer within five (5)
Business Days of such downgrade pursuant to Section 17.4.

174 Maintaining Letter of Credit. If at any time after the Effective Date of this
Agreement, Standard & Poor’s or Moody’s downgrades the Credit Rating of the
financial institution issuing a letter of credit pursuant to this Agreement to below
that required of a Qualified Financial Institution, then Supplier shall (a) provide
Buyer with written notice of such downgrade within two (2) Business Days of
Supplier being notified of any such downgrade and (b) cause a replacement letter
of credit satisfying the conditions of Section 17.3 or other acceptable
Development Security or Operating Security, as applicable, to be issued in favor
of Buyer within five (5) Business Days of such downgrade. In the event such a
downgrade also constitutes an Event of Default pursuant to Article 24, then the
requirements of this Section 17.4 are in addition to, and not in lieu of, the
provisions of Article 24. Supplier shall take all necessary action and shall be in
compliance with Section 17.1 and/or Section 17.2, as the case may be, within five
(5) Business Days of the downgrade.

17.5 Guarsntors. If at any time after the Effective Date, any guarantor providing a
guaranty pursuant to Section 17.2 fails to meet Buyer’s minimum credit
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requirements as determined by Buyer in its sole and absolute discretion, then
Buyer shall notify Supplier in writing and Supplier shall cause a letter of credit or
cash in the amount of the Operating Security to be delivered to Buyer within five
(5) Business Days of such notice. Failure to provide the Operating Security in a
timely manner shall constitute an Event of Default pursuant to Article 24.

17.6 No Interest on Supplier Security. Supplier shall not eamn or be entitled to any
interest on any security provided pursuant to this Article 17, including any cash

amounts deposited.

17.7 Grant of Security Interest To secure its obligations under this Agreement,
Supplier hereby grants to Buyer, as the secured party, a present and continuing
security interest in, and lien on (and right of setoff against), and assignment of, all
Development Security or Operating Security, as the case may be, posted with
Buyer in the form of cash collateral and cash equivalent collateral and any and all
proceeds resulting therefrom or the liquidation thereof, whether now or hereafter
held by, on behalf of, or for the benefit of, Buyer. Supplier agrees to take such
action as Buyer reasonably requires in order to perfect a first-priority security
interest in, and lien on (and right of setoff against), such Performance Assurance
and any and all proceeds resulting therefrom or from the liquidation thereof. Upon
or any time after the occurrence or deemed occurrence and during the
continuation of an Event of Default, Buyer, as the Non-defaulting Party, may do
any one or more of the following: (a) exercise any of the rights and remedies of a
secured party with respect to all Development Security or Operating Security, as
applicable, including any such rights and remedies under Law then in effect; (b)
exercise its right of setoff against any and all property of Supplier, as the
Defaulting Party, in the possession of the Buyer or Buyer’s agent; (c) draw on any
outstanding letter of credit issued for its benefit; and (d) liquidate all Development
Security or Operating Security, as applicable, then held by or for the benefit of
Buyer free from any claim or right of any nature whatsoever by Supplier,
including any equity or right of purchase or redemption by the Supplicr. Buyer
shall apply the proceeds of the collateral realized upon the exercise of any such
rights or remedies to reduce the Supplier’s obligations under the Agreement
(Supplier remaining liable for any amounts owing to Buyer after such
application), subject to the Buyer’s obligation to return any surplus proceeds
remaining after such obligations are satisfied in full.

17.8  Waiver of Buyer Security. Supplier hereby waives any and all rights it may have,
including rights at Law or otherwise, to require Buyer to provide financial
assurances or security (including, but not limited to, cash, letters of credit, bonds
or other collateral) in respect of its obligations under this Agreement.

17.9  Security is Not a Limit on Supplier’s Liability. The security contemplated by this
Agreement: (a) constitutes security for, but is not a limitation of, Supplier’s
obligations hereunder and (b) shall not be Buyer’s exclusive remedy for
Supplier’s failure to perform in accordance with this Agreement.
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18. INDEMNIFICATION

18.1  Indemnification for Losscs. Each Party to this Agreement (the “Indemnifying
Party”) shall indemnify, defend and hold harmless, on an after state and federal
Tax basis, the other Party, its parent and Affiliates, and each of their officers,
directors, employees, attomeys, agents and successors and asslgns (each an
“MM”) from, for and against any and all Losses arising out of,
relating to, or resulting from the Indemnifying Party’s breach, or performance or
non-performance of its obligations under this Agreement (including reasonable
attorneys’ fees and costs); provided, however, that no Party shall be indemnified
hereunder for any Loss to the extent resulting from its own gross negligence,
fraud or willful misconduct. Supplier shall be solely responsible for (and shall
defend and hold Buyer harmless against) any damage that may occur as a direct
result of Supplier’s breach of the IA.

18.1.1 In furtherance of the foregoing indemnification and not by way of
limitation thereof, the Indemnifying Party hereby waives any defense it
otherwise might have against the Indemnified Party under applicable
workers’ compensation Laws.

18.1.2 In claims against any Indemnified Party by an agent of the Indemnifying

Party, or anyone directly or indirectly employed by them or anyone far

whose acts the Indemnifying Party may be liable, the indemnification

obligation under this Article 18 shall not be limited by a limitation on

amount or type of damages, compensation ar benefits payable by or for

the Indemnifying Party or a subcontractor under workers’ or workmen'’s
compensation acts, disability benefit acts or other employee benefit acts.

18.2 i isti ities: ival. Each Party’s indemnity

obllgatnons under thls Agreement shall not be construed to negate, abridge or

reduce other rights or obligations, which would otherwise exist at Law or in

equity. The obligations contained herein shall survive any termination,

cancellation, expiration, or suspension of this Agreement to the extent that any

third-party claim is commenced during the applicable statute of limitations period.

183 Indemnification Procedures.

18.3.1 Any Indemnified Party secking indemnification under this Agreement for
any Loss shall give the Indemnifying Party notice of such Loss promptly
but in any event on or before thirty (30) days after the Indemnified Party’s
actual knowledge of such claim or action. Such notice shall describe the
Loss in reasonable detail, and shall indicate the amount (estimated if
necessary) of the Loss that has been, or may be sustained by, the
Indemnified Party. To the extent that the Indemnifying Party will have
been actually and materially prejudiced as a result of the failure to provide
such notice, the Indemnified Party shall bear all responsibility for any
additional costs or expenses incurred by the Indemnifying Party as a result
of such failure to provide notice.
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1832 In any action or proceeding brought against an Indemnified Party by
reason of any claim indemnifiable hereunder, the Indemnifying Party may,
at its sole option, elect to assume the defense at the Indemnifying Party’s
expense, and shall have the right to control the defense thereof and to
determine the settlement or compromise of any such action or proceeding.
Notwithstanding the foregoing, an Indemnified Party shall in all cases be
entitled to control its own defense in any action if it:

18321 May result in injunctions or other equitable remedies with
respect to the Indemnified Party which would affect its
business or operations in any materially adverse manner;

18322 May result in material liabilities which may not be fully
indemnified hereunder; or

18323 May have a Material Adverse Effect to Indemnified Party
(including a Material Adverse Effect on the Tax liabilities,
eamings, ongoing business relationships or regulation of the
Indemnified Party) even if the Indemnifying Party pays all
indemnification amounts in full.

18.3.3 Subject to Section 18.3.2, neither Party may settle or compromise any
claim for which indemnification is sought under this Agreement without
the prior written consent of the other Party; provided, however, said
consent shall not be unreasonably withheld, conditioned or defayed.

19. LIMITATION OF LIABILITY

19.1 Responsibility for Damages. Except where caused by the other Party’s negligence
or willful misconduct, each Party shall be responsible for all physical damage tp
or destruction of the property, equipment and/or facilities owned by it, and each
Party hereby releases the other Party from any reimbursement for such damage ar

destruction.
19.2 Limitation on Damages. To the fullest extent permitted by Law and

notwithstanding other provisions of this Agreement, except for Replacement
Costs, PC Replacement Costs or payment made by either Party to satisfy Penalties
or payments owing under Sections 3.7, 3.8, 7.5, 84, 8.5, 15.1, 17.1, 17.2, 18.1,
19.1, 21.4, 27.1, in no event shall a Party be liable to the other Party, whether in
contract, warranty, tort, negligence, strict liability, or otherwise, for special,
indirect, incidental, multiple, consequential (including lost profits ar revenues,
business interruption damages and lost business opportunities), exemplary or
punitive damages related to, arising out of, or resulting from performance or
nonperformance of this Agreement (unless due to the willful or intentional breach
of this Agreement by such Party, in which case the limitation shall not apply). In
addition, this limitation on damages shall not apply with respect to claims brought
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by third parties for which a Party is entitled to indemnification under this
Agreement.

193 Survival. The provisions of this Article 19 shall survive any termination,
cancellation, expiration, or suspension of this Agreement.

20. FORCE MAJEURE

20.1  Excuse. Subject to Section 20.4, neither Party shall be considered in default under
this Agreement for any delay or failure in the performance of its obligations under
this Agreement (including any obligation to deliver or accept Product) if such
delay or failure is due to an event of Force Majeure.

202 Definitign. “Force Majeure” or “an event of Force Majeure™ means an event that
(a) is not reasonably anticipated as of the date hereof, (b) is not within the
reasonable control of the Party affected by the event, (c) is not the result of such
Party’s negligence or failure to act, and (d) could not be overcome by the affected
Party’s use of due diligence in the circumstances. Force Majeure includes, but is
not restricted to, events of the following types (but only to the extent that such an
cvent, in consideration of the circumstances, satisfies the tests set forth in the
preceding sentence): acts of God; civil disturbance; sabotage; strikes; lock-outs;
work stoppages; action ar restraint by court order or public or govemment
authority (as long as the affected Party has not applied for or assisted in the
application for, and has opposed to the extent reasomable, such court or
government action),

20.3  Exclusions. Notwithstanding the forcgoing, none of the following constitute F
Majeure: ,

20.3.1 Economic hardship of either Party, including lack of money,

20.3.2 The non-availability or reduced availability of the resource supply to
generate electricity from the Generating Facility, including due to weather,
high or low temperatures or climate conditions;

20.3.3 A Party’s failure to obtain any permit, license, consent, agreement or other
approval from a Governmental Authority, except to the extent it is caused
by an act of God or civil disturbance; and

20.3.4 A Party’s failure to meet a Project Milestone, except to the extent it is
caused by an event listed in Section 20.2.

20.3.5 Breakdown or malfunction of equipment at the Generating Facility that is
not caused by an independent event of Force Majeure.

20.3.6 The imposition of costs or Taxes on a Party.
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20.3.7 Maintenance upgrade or repair of any facilities or right of way corridors
constituting part of or involving the Interconnection Facilities, whether
performed by or for Supplier, or other third parties (except for repairs
made necessary as a result of an event of Force Majeure).

20.3.8 Supplier’s failure to obtain, or perform under, the IA, ar its other contracts
and obligations to transmission owner, Transmission Provider unless due
to a Force Mgjeure event.

20.3.9 Supplier’s ability to sell, or Buyer’s ability to purchase energy or capacity
at a more advantageous price than is provided hereunder.

20.3.10 The cost or availability of fuel or motive force to operate the Generating
Facility.

20.3.11 Any breakdown or malfunction of the Generating Facility’s equipment
(including any serial equipment defect) that is not caused by an
independent event of Force Majeure

20.3.12 The imposition upon a Party of costs or Taxes allocated to such Party
under Article 5.

20.3.13 Delay or failure of Supplier to obtain or perform any Required Facility
Document unless due to a Force Majeure event

20.3.14 Any delay, alleged breach of contract, or failure by the Transmission
Providler unless due to a Force Majeure  event.

20.3.15 Maintenance upgrade or repair of any facilities or right of way corridors
constituting part of or involving the Interconnection Facilities, whether
performed by or for Supplier, or other third parties (except for repairs
made necessary as a result of an event of Force Majeure).

20.3.16 Supplier’s failure to obtain, or perform under, the IA, or its other
contracts and obligations to Transmission Provider, unless due to a Force
Majeure event.

20.3.17 Any event attributable to the use by Supplier of Interconnection Facilities
for deliveries of Net Energy to any party other than Buyer.

20.3.18 Notwithstanding anything to the contrary herein, in no event will the
increased cost of clectricity, steel, labor, or transportation constitute an
event of Force Majeure.

204 Conditions. In addition to the conditions set forth in Section 20.2, a Party may

rely on a claim of Force Majeure to excuse its performance only to the extent that
such Party:
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20.4.1 Provides prompt notice of such Force Majeure event to the other Party,
giving an estimate of its expected duration and the probable impact on the
performance of its obligations under this Agreement;

20.4.2 Exercises all reasonable efforts to continue to perform its obligations
under this Agreement;

20.4.3 Expeditiously takes action to correct or cure the event or condition
excusing performance so that the suspension of performance is no greater
in scope and no longer in duration than is dictated by the problem (subject

" to the provisions of Section 2.3.4); provided, however, that nothing herein
requires a Party to settle a strike or other labor dispute;

20.4.4 Exercises all reasonable efforts to mitigate or limit damages to the other
Party; and

20.4.5 Provides prompt notice to the other Party of the cessation of the event or
condition giving rise to its excuse from performance.

21. DISPUTES

21.1 Dispute or Claim. Any cause of action, claim or dispute which either Party may
have against the other arising out of or relating to this Agreement, including, but
not limited to, the interpretation of the terms hereof or any Laws or regulations
that affect this Agreement, or the transactions contemplated hereunder, or the
breach, termination or validity thereof (“Dispute”) shall be submitted in writing to
the other Party. The written submission of any Dispute shall include a concise
statement of the question or issue in dispute together with a statement listing the
relevant facts and appropriate supporting documentation.

212 Good Faith Resolution. The Parties agree to cooperate in good faith to expedite
the resolution of any Dispute. Pending resolution of a Dispute, the Parties shall
proceed diligently with the performance of their obligations under this
Agreement.

213  Informal Negotiation. The Parties shall first attempt in good faith to resolve any
Dispute through informal negotiations by the Operating Representatives or
Contract Representatives and senior management of each Party.

214 Jurigdiction, Venue. Each Party hereto irrevocably (a) submits to the exclusive
jurisdiction of the federal and state courts located in the County of Clark, State of
Nevada; (b) waives any objection which it may have to the laying of venue of any
proceedings brought in any such court, and (c) waives any claim that such
proceedings have been brought in an inconvenient forum.

21.5 Recovery of Costs and Attomeys’ Fees. In the event of a Dispute arising from or

relating to this Agreement, whether or not an action is commenced in any court to
enforce any provision or for damages by reason of any alleged breach of this
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Agreement, then the prevailing Party will be entitled to recover from the other
Party all costs and attorneys’ fees reasonably incurred in resolving the Dispute.
For purposes hereof, the “prevailing” Party need not prevail on every issue
involved in the Dispute, but only on the main issue giving rise to the Dispute.

21.6 Waiver of Jury Trial. TO THE FULLEST EXTENT PERMITTED BY LAV,
EACH OF THE PARTIES HERETO WAIVES ANY RIGHT IT MAY HAVE
TO A TRIAL BY JURY IN RESPECT OF LITIGATION DIRECTLY OR
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH
THIS AGREEMENT. EACH PARTY FURTHER WAIVES ANY RIGHT TO
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN
WAIVED WITH ANY OTHER ACTION IN WHICH A JURY TRIAL
CANNOT BE OR HAS NOT BEEN WAIVED.

22. NATURE OF OBLIGATIONS

22.1 Relationshi the ies. The provisions of this Agreement shall not be
construed to create an association, trust, partnership, or joint venture; or impose a
trust or partnership duty, obligation, or liability or agency relationship between
the Parties.

222  No Public Dedication. By this Agreement, neither Party dedicates any part of its
facilities nor the service provided under this Agreement to the public.

23, ASSIGNMENT

Except as stated below, neither this Agreement nor any of the rights, interests, ar
obligations hereunder shall be assigned by either Party, including by operation of Law,
without the prior written consent of the other Party, which consent shall not be
unreasonably withheld. Any assignment of this Agreement in violation of the foregoing
shall be, at the option of the non-assigning Party, void.

23.1 Buyer Assignment. Buyer may assign this Agreement as follows:

23.1.1 Buyer may assign this Agreement or assign or delegate its rights and
obligations under this Agreement, in whole or in part, without Supplier’s
consent, if such assignment is made to: (a) Sierra Pacific Power Company,
provided that Sierra Pacific Power Company’s Credit Rating, as published
by cither Relevant Rating Agency, at the time of assignment is equal ar
superior to the Minimum Credit Rating; (b) where such assignment docs
not occur by operation of Law, any successor to Buyer provided such
successor is a public utility holding a certificate of public convenience and
necessity granted by the PUCN pursuant to NRS Chapter 704; (c) a legally
authorized governmental or quasi-governmental agency charged with
providing retail electric service in Nevada whose Credit Rating, as
published by either Relevant Rating Agency, at the time of assignment is
equal or superior to the Minimum Credit Rating; or (d) as otherwise
required by Law.
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23.1.2 Subject to recciving the consent of Supplier, such consent not to be
unreasonably withheld, conditioned or delayed, Buyer also may assign this
Agreement, in whole or in part, to a Person whose Credit Rating, as
published by either Relevant Rating Agency, is equal or superior to the
Minimum Credit Rating as of the time of assignment.

23.1.3 Buyer shall provide Supplier with written notice of any such assignment.

23.2 Supplier Assignment. Supplier may, without the consent of Buyer but with no less
than ten (10) Business Days prior written notice to Buyer (and without relieving
itself from liability hereunder) (a) transfer, pledge, encumber or assign this
Agreement or the account, revenues ar proceeds hereof to a Supplier’s Lender in
connection with any financing or other financial arrangements for the Generating
Facility with Supplier’s Lenders. Any pledge of this Agreement as collateral
security will not relieve Supplier of any obligation or liability under this
Agreement, and it will not create any rights, including any third party beneficiary
rights, for any person under this Agreement. Supplier may, without the consent of
Buyer but with no less than ten (10) Business Days prior written notice to Buyer
(and without relieving itself from liability hereunder) transfer or assign this
Agreement to any Affiliates of First Solar, Inc. in connection with a transfer of the
Generating Facility to such Affiliate; provided, that (i) the creditworthiness of
such Affiliate is equal to or superior to the creditworthiness of Supplier as of the
Effective Date, as determined by Buyer in its reasonable discretion, (ii) such
Affiliate enters into an assignment and assumption agreement, in form and
substance satisfactory to Buyer, pursuant to which such Affiliate assumes all of
Supplier’s obligations hereunder and otherwise agrees to be bound by the terms of
this Agreement and (jii) if the transfer or assignment is to an Affiliate of First
Solar, Inc., such Affiliate is a Qualified Transferee. Supplier agrees that it will
provide written notice to Buyer (and, if required, the PUCN Regulatory
Operations Staff, and the State of Nevada Attorney General’s Bureau of
Consumer Protection) of any assignment of this Agreement by Supplier, together
with information supporting the permissible nature of the assignment, prior to the
effective date of any such assignment.

233 Ligbility After Assignment. A Party’s assignment or transfer of rights or
obligations pursuant to this Article 23 (other than Section 23.2) of this Agreement
shall relieve said Party from any liability and financial responsibility for the
performance thereof arising after any such transfer or assignment, provided such
transferee enters into an assignment and assumption agreement, in form and
substance satisfactory to the other Party, pursuant to which such transferee
assumes all of the assigning or transferring Party’s obligations hereunder and
otherwise agrees to be bound by the terms of this Agreement.

234 Transfers of Ownership. Subject to the provisions of Article 6, Supplier shall not
sell, transfer, assign or otherwise dispose of its ownership interest in the
Generating Facility to any third party absent (a) a transfer of this Agreement to
such third party, (b) Supplier entering into an assignment and assumption
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agreement, in form and substance reasonably satisfactory to Buyer, with such
third party pursuant to which such third party assumes all of Supplier’s
obligations hereunder and otherwise agrees to be bound by the terms of this
Agreement, and (c) Buyer’s prior written approval, not to be unreasonably
withheld, conditioned or delayed, of such third party. Without limiting the
foregoing, any such sale, transfer, assignment or disposal shall be to a Qualified
Transferee. Except as provided in Article 6, this Section 23.4 shall not apply or
restrict any sale, transfer, assignment or disposal of the Generating Facility (i) to
an Affiliate of Supplier so long as the requirements for the assignment of the
Agreement to an Affiliate in Section 23.2 are satisfied, or (ii) pursuant to a
Financing.

235 Controlling Interest. Subject to the provisions of Article 6, no Controlling Interest
in Supplier may be sold, transferred or assigned (whether through a single
transaction or a series of transactions over time) without Buyer’s prior written
approval, not to be unreasonably withheld, of the transferee with respect to such
Controlling Interest. Without limiting the foregoing, any such sale, transfer, or
assignment must be to a Qualified Transferee. This Section 23.5 shall not apply
or restrict any sale, transfer, assignment of a Controlling Interest in Supplier (i) to
an Affiliste of First Solar, Inc. so long as the requirements for the assignment of
the Agreement to an Affiliate in Section 23.2 are satisfied, or (ii) pursvant to a
Financing,

23.6 Assignee Obligations. Supplier shall procure and deliver to Buyer an undertaking,
enforceable by Buyer, from each party possessing a secutity interest in the
Generating Facility to the effect that, if such party forecloses on its security
interest, (a) it will assume Supplier’s obligations under and otherwise be bound by
the terms of this Agreement, and (b) it will not sell, transfer ar otherwise dispose
of its interest in the Generating Facility to any third party absent an agreement
from such third party to assume Supplier’s obligations under and otherwise be
bound by the terms of this Agreement.

23.7 Successors and Assigns. This Agreement and all of the provisions hereof are
binding upon, and inure to the benefit of, the Parties and their respective
permitted successors and permitted assigns.

23.8  Collateral Assignment by Supplier. Whenever Supplier intends to transfer, pledge,
encumber or collaterally assign this Agreement to Supplier’s Lenders, Supplier
shall provide written notice to Buyer of such intended transfer, pledge,
encumbrance or assignment, including the address of Supplier’s Lenders. Buyer
agrees to enter into a Lenders Consent in the form of Exhibit 19 with Supplier’s
Lenders. Any negotiation of documentation required in connection with a
collateral assignment or other financing activity of Supplier shall be at the sole
cost and expense of Supplier, and Supplier shall reimburse Buyer for all
documented third-party and internal costs in connection with such activities.

24. DEFAULT AND REMEDIES
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24.1 Events of Default. An event of default (“Event of Default”) shall be deemed to
have occurred with respect to a Party (the “Defaulting Party”) upon the
occurrence of one or more of the following events:

24.1.1 failure to comply with any material obligations imposed upon it by this
Agreement or failure of any representation or warranty of a Party to be
true in any material respect for which an Event of Default is not
otherwise provided in this Section 24;

24.12 failure to make timely payments due under this Agreement;

24.1.3 failure to comply with the material requirements of any Electric System
Authority, Transmission Provider or any Governmental Authority;

24.14 in the case of Supplier, its failure at any time to qualify and maintain,
subject to Section 3.5, the Generating Facility as a Renewable Energy
System.

24.1.5 in the case of Supplier, its failure to install, operate, maintain or repair
the Generating Facility in accordance with Good Utility Practice;

24.1.6 in the case of Supplier, its failure to timely complete any of the Critical
Project Milestones (including Commercial Operation) before the
scheduled date and as set forth in Exhibit 6, unless excused by an event
of Force Majeure, and, in the casc of Commercial Operation, after
expiration of the applicable period for which Daily Delay Damages are
owed by Supplier pursuant to Section 8.5.1;

24.1.7 in the case of Supplier, its failure to comply with the provisions of
Article 17 (including any replenishment requirement);

24.1.8 in the case of Supplier, its failure to comply with the provisions of
Article 23;

24.19 in the case of Supplier, its failure to comply with the provisions of
Article 27; and

24.1.10 in the case of Supplier, if Supplier (a) becomes insolvent, files for or is
forced into bankruptcy (and in the case of an involuntary bankruptcy,
such proceeding is not dismissed within thirty (30) days), (b) makes an
assignment for the benefit of creditors, (c) is unable to pay its debts as
they become due or (d) is subject to a similar action or proceeding (and
in the case of an involuntary bankruptcy, such proceeding is not
dismissed within thirty (30) days).

24.1.11 in the case of Supplier, if Supplier (a) relinquished all possession and
control of the Generating Facility, other than pursuant to a transfer
permitted under this Agreement, or (b) after commencement of the
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construction, testing, and inspection of the Generating Facility, and priar
to the Commercial Operation Date, completely ceases construction,
testing, and inspection of the Generating Facility for ninety (90)
consecutive days, if not attributable to an Event of Default of, or request
by Buyer, or an event of Force Majeure.

242 Duty/Right to Mitigate. Each Party has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may
incur as a result of the other Party’s performance or non-performance. For the
purpose of this Section 24.2, commercially reasonable efforts by Supplier shall
include maximizing the price for Product received by Supplier from third partics
to the extent permitted by Law and the IA, including entering into an enabling
agreement with, or being affilisted with, one or more power marketers of
nationally recognized standing to market such Product not purchased or accepted
by Buyer during a period Buyer is in default.

243 Cure Period. An Event of Default shall not be deemed to have occurred under
Section 24.1, other than pursuant to Sections 24.1.6, or Section 24.1.10, unless
and until the Defaulting Party shall have had a period of (a) ten (10) Business
Days from the date the applicable payment was due, in the case of Section 24.1.2,
and (b) thirty (30) days from the date of receipt of written notice of the occurrence
of any of the events described in Section 24.1 (other than Sections 24.1.2, 24.1.6,
21.1.7 or 24.1.10) (the “Cure Period™) to cure such potential Event of Default.

244 Remedies. If an Event of Default is not cured by the Defaulting Party during the
Cure Period, the Non-Defaulting Party shall be entitled to all legal and equitable
remedies that are not expressly prohibited by the terms of this Agrcement,
including termination of this Agreement as provided in Section 2.3, payment of
damages, and, in the case of Buyer, drawing upon the Development Security and
the Operating Security as provided in Article 17.

245 Termination of Duty to Buy. If this Agreement is terminated because of a default
by Supplier, neither Supplier nor Affiliate of Supplier, nor any successor to
Supplier with respect to the ownership of the Generating Facility or the Project
Site, may thereafter require or seek to require Buyer to make any purchases from
the Generating Facility or any electric generation facility constructed on the
Project Site, under Public Utility Regulatory Policies Act of 1978 or any other
Law, for any periods that would have been within the Term had this Agreement
remained in effect. Supplier, on behalf of itself and any other entity on whose
behalf it may act, hereby waives its rights to require Buyer so to do.

2451  Right of First Offcr for Generating Facility Product. In the event of any
termination hereof by Buyer in accordance with this Agreement afier the
Commercial Operation Date, in addition to Buyer’s rights to collect Delay
Damages and its remedies under the Development Security and the
Operating Security, Buyer shall have a right of first offer (the “Output
Right of First Offer”) on the Product of any gencration facility (a
“Cavered Facility”) that from time to time may be constructed by Supplier
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or any Affiliate of Supplier on the Project Site in an amount equal to the
Supply Amount at the Product Rate, The Output Right of First Offer shall
be exercisable by Buyer through the third (3rd) anniversary date of
Buyer’s notice of termination. Supplier shall provide Buyer with no less
than twelve (12) months’ prior written notice of the anticipated
commercial operation date for any of a Covered Facility and not
previously subject to Buyer’s Output Right of First Offer. Buyer shall
notify Supplier within sixty (60) days as to whether Buyer elects to
purchase such Product. If Buyer elects to purchase such Product, the
same shall be sold to Buyer for the Product Rate that would have applied
to Product purchased by Buyer hereunder had this Agreement remained in
cffect, at the rates and for the periods indicated in this Agreement.

24.6 Step-In Rights.
24.6.1  Failure to Achicve Commercial Operation. If Supplier fails to achicve

Commercial Operation of the Generating Facility within two hundred
forty (240) days of the Commercial Operation Deadline and Buyer has not
terminated this Agreement, without limiting its other rights hereunder,
Buyer shall have the right to enter the Generating Facility and do all such
things as Buyer may consider necessary ar desirable to complete the
Generating Facility and cause Commercial Operation to occur. Buyer
shall following the Commercial Operation Date (a) return the Generating
Facility to Supplier upon execution of an indemnity and release by
Supplier of all claims arising out of the period of Buyer’s entry on the
Generating Facility in a form reasonably acceptable to Buyer, except that,
notwithstanding such release and indemnity, Buyer shall be responsible
for and indemnify, defend, and hold harmless Supplier and its Affiliates
from and against all Losses arising out of, relating to, or resulting from
Buyer’s negligence or willful misconduct in exercising Buyer’s rights
under this Section 24.6.1 to complete the Generating Facility and cause
Commercial Operation to occur; provided, however, that Buyer’s efforts
to repair the Generating Facility shall not be considered spoliation of
evidence in any claim by Supplier for indemnification under this Section
24.6.1, or (b) failing the execution of such release or indemnity, (i)
operate the Generating Facility for the Term pursuant to the license
granted in Section 24.6.2 or (i) terminate this Agreement without
payment of any damages by Buyer.

2462 License to Operate Facility. Supplier hereby irrevocably grants to Buyer
the right, license, and authority to enter the Project Site, operate the
Generating Facility for the Term during the continuance of an Event of
Default by Supplier afier the applicable Cure Period (if any) in Section
24.3 has expired. During any period in which Buyer is operating the
Generating Facility pursuant to the license granted in this Section 24.6.2,
Buyer will continue to accrue payments in accordance with the terms of
this Agreement for Product delivered during such period net of Buyer's
costs to exercise its rights under this Section 24.6, and Supplier shall,
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upon request from Buyer, reimburse Buyer for all reasonable costs and
expenses incurred by Buyer to operate and maintain the Generating
Facility. Within ten (10) days following Supplier’s cure of the Event of
Default giving rise to Buyer’s rights under this Section 24.6.2, Buyer shall
return possession of the Generating Facility to Supplier. During such time
as Buyer is exercising its rights pursuant to this Section 24.6, it shall
conduct all of its activities in accordance with Good Utility Practice and
all applicable Laws and reliability criteria.

2463 Records and Access. Supplier shall collect and have available at a
convenient, central location at the Generating Facility all documents,
contracts, books, manuals, reports, and records required to construct,
operate and maintain the Generating Facility in accordance with Good
Utility Practice. All such information shall be deemed confidential
information and shall not be disclosed by Buyer without Supplier’s prior
written consent, except as required by Law or court arder. Buyer and
Supplier shall cooperate in executing such further confidentiality
agreements with third-party suppliers as may be reasonably required to
enable disclosure of documents, records and information without
breaching Supplier’s contracts with or legal obligations to such third
parties. Upon Buyer’s notice of intent to exercise its rights under this
Section 24.6, Buyer, its employees, contractors, or designated third partics
shall have the right to enter the Project Site and the Generating Facility for
the purpose of canstructing or operating the Generating Facility. Upon
the exercise by Buyer of the its rights under this Section 24.6, Supplier
shall cause the Generating Facility operator (and any Person within the
control of Supplier) to give Buyer access to and control of the operation
and maintenance of the Generating Facility to the extent reasonably
necessary to enable Buyer to exercise the its rights under this Section 24.6
in respect of the part of the Generating Facility to be operated by Buyer,
and shall provide reasonable assistance and cooperation to Buyer to effect
safely the transfer of operational responsibility as may be requested by
Buyer. Supplier shall execute such documents and take such other action
as may be necessary for Buyer to effectuate its rights under this Section
24.6.

2464 Retum. Buyer may, at any time, terminate its exercise of its rights under
this Section 24.6 whether or not the applicable Event of Default has been
cured. If at any time after exercising its rights under this Agreement,
Buyer clects to return possession of the Generating Facility to Supplier,
Buyer shall provide Supplier with at least ten (10) days advance notice of
the date Buyer intends to return such possession, and upon receipt of such
notice Supplier shall take all measures necessary to resume possession of
the Generating Facility on such date.

2465 No Assumption. Buyer’s exercise of its rights under this Section 24.6
shall not be deemed an assumption by Buyer of any liability of Supplier
due and owing prior to the exercise of such rights. Buyer shall not assume
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any liability of Supplicr for the period during which Buyer exercises its
rights under this Section 24.6. During any period that Buyer is exercising
its rights, Supplier shall retain legal tidle to and ownership of the
Generating Facility and all of its other property and its revenues. When
exercising its rights under this Section 24.6, Buyer shall assume
possession, operation, and control of the Generating Facility solely as
agent for Supplier. In no event shall Buyer’s election to exercise its nights
under this Section 24.6 be deemed to constitute a transfer of ownership of
or title to the Generating Facility or any assets of Supplier.

2466 Costs and Expenses. Except as otherwise provided in this Section 24.6,
Supplier shall indemnify and hold harmless Buyer from and against all
Losses incurred by Buyer in connection with exercise of its rights under
this Section 24.6 other than due to the gross negligence or willful
misconduct of Buyer. In connection with its exercise of its rights under
this Section 24.6, Buyer shall have the right to recoup and set off all such
Losses against amounts otherwise owed by Buyer hereunder. Buyer’s
exercise of such recoupment and set off rights shall not limit the other
remedies available to Buyer hereunder or otherwise. Supplier shall not be
liable for any Replacement Costs under Section 3.7 or PC Replacement
Costs under Section 3.8 during any period that Buyer is operating the
Generating Facility pursuant to this Section 24.6.

25. REPRESENTATIONS AND WARRANTIES OF SUPPLIER

Supplier represents and warrants to Buyer as of the Effective Date as follows, and
covenants to Buyer that such representations and warranties will be true and correct for
8o long as this Agreement is in force and effect:

25.1 Organization. Supplier is a limited liability company duly organized, validly
existing and in good standing under the Laws of the State of Delaware and has all
requisite power and authority to own, lease and/or operate its properties and to
carry on its business as is now being conducted. Supplier is duly qualified or
licensed to do business as a limited liability company and is in good standing in
each jurisdiction in which the property owned, leased or operated by it or the
nature of the business conducted by it makes such qualification necessary, except
where the failure to be so duly qualified or licensed and in good standing would
not have a Material Adverse Effect.

252 Authority Relative to this Agreement. Supplier has full authority to execute,
deliver and perform this Agreement and to consummate the transactions
contemplated herein and has taken all corporate actions necessary to authorize the
execution, delivery and performance of this Agreement. No other proceedings ot
approvals on the part of Supplier are necessary to authorize this Agreement. This
Agreement constitutes a legal, valid and binding obligation of Supplier
enforceable in accordance with its terms except as the enforcement thereof may
be limited by applicable bankruptcy, insolvency or similar Laws affecting the
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enforcement of rights generally. Supplier is an “cligible contract participant” as
that term is defined in the United States Commodity Exchange Act.

253 Consents and Approvals; No_Violation. Other than obtaining the Supplier’s
Required Regulatory Approvals as set out in Exhibit 10 and the Required Facility
Documents as set out in Exhibit 12, the execution, delivery and performance of
this Agreement by Supplier shall not (a) conflict with or result in any breach of
any provision of the articles of organization (and/or other governing documents)
of Supplier; (b) require any consent, approval, authorization or permit of, or filing
with or notification to, any Governmental Authority, except where the failure to
obtain such consent, approval, authorization or permit, or to make such filing or
notification, could not reasonably be expected to have a Material Adverse Effect
or (c) result in a default (or give rise to any right of termination, cancellation or
acceleration) under any of the terms, conditions or provisions of any note, bond,
mortgage, indenture, agreement, lease or other instrument or obligation to which
Supplier or any of its subsidiaries is a party or by which any of their respective
assets may be bound, except for such defaults (or rights of termination,
z:ncellaﬁon or acceleration) as to which requisite waivers ar consents have been

tained .

254 Regulation as a Utility. Except as set forth in Exhibit 10, Supplier is not subject to
regulation as a public utility or public service company (or similar designation) by
the United States, any State of the United States, any foreign country or any
municipality or any political subdivision of the foregoing.

255 Availability of Funds. Supplier has, or will have, and shall maintain sufficient
funds available to it to perform all obligations under this Agreement and to
consummate the obligations contemplated pursuant thereto. .

25.6 Interconnection Process; Transmission. Supplier or an Affiliate of Supplier has
initiated with the Transmission Provider the process of obtaining the rights to
interconnect the Generating Facility to the Transmission System in order to
provide for the delivery of Net Energy to and at the Delivery Point.

25.7 Interconnection Cost Due Diligence. Supplier has conducted due diligence
regarding the costs of all facilities necessary to interconnect the Generating
Facility to and at the Delivery Point and all such costs are covered by the Product
Rate depicted in Exhibit 2A.

25.8 Required Facility Documents. All Required Facility Documents are listed on
Exhibit 12, Pursuant to the Required Facility Documents, Supplier holds as of the
Effective Date, or will hold by the Commercial Operation Date (or such other
later date as may be specified under requirements of Law), and will maintain for
the Term all Required Facility Documents (including, but not limited to, all
material authorizations, rights and entitlements) necessary to construct, own and
operate the Facility and to deliver Net Energy to Buyer in accordance with this
Agreement. The anticipated use of the Generating Facility complies with all
applicable restrictive covenants affecting the Generating Facility or the Project

66



Case 2:16-cv-01629-JCM-CWH Document 1-3 Filed 07/12/16 Page 111 of 172

Site. Following the Commercial Operation Date, Supplier shall notify Buyer of
any additional material consent or approval that is required for the operation and
maintenance of the Facility promptly after Supplier makes amy such
determination.

259 Pemmits, Authorizations, Licenses, Grants, etc. Supplier has applied or will apply
for or has received the permits, authorizations, licenses and grants listed in
Exhibits 10 and 12, and that, as of the Effective Date, no other permits,
authorizations, licenses or grants are required by Supplier to construct and operate
the Geneming Facility or fulfill its obligations under this Agreement.

25.10 Related Agreements. Supplier has entered into or will enter into all necessary and
material agreements as listed in Exhibit 12 related to Supplier’s obligations under
this Agreement.

25.11 Certification. Subject to Section 3.5, the Generating Facility qualifies as a
Renewable Energy System and Supplier has been and is in compliance with all
requirements set forth in the Renewable Energy Law.

25.12 Title. Supplier will own all Product attributable to the Generating Facility and has
the right to sell such Product to Buyer. Supplier will convey good title to the
Product to Buyer free and clear of any liens or other encumbrances or title
defects, including any which would affect Buyer’s ownership of any portion of
such Product or prevent the subsequent transfer of any portion of such Product by
Buyer to a third party.

25.13 Project Site. Supplier cither (a) owns the real property comprising the Project Site
or (b) has obtained or will obtain the necessary Real Property Rights to construct
and operate the Generating Facility on the Project Site throughout the Term.

25.14 ) R enrese ntie :
representauons nnd warranties set forth in thls Artlcle 25 are made as of the
Effective Date and deemed repeated as of the Commercial Operation Date. If at
any time during the Term, Supplier obtains actual knowledge of any event or
information that would have caused any of the representations and warranties in
this Article 25 to be materially untrue or misleading at the time given, Supplier
shall provide the other Party with written notice of the event or information, the
representations and warranties affected, and the action, if any, which Supplier
intends to take to make the representations and warranties true and correct. The
notice required pursuant to this Section 25.14 shall be given as soon as practicable
after the occurrence of each such event.

26. REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Supplier as of the Effective Date as follows and
covenants to Supplier that such representations and warranties will be true and correct for
so long as this Agreement is in force and effect:
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26.1  Organization, OQualification. Buyer is a corporation duly organized, validly
existing and in good standing under the Laws of the State of Nevada and has all
requisite corporate power and authority to own, lease, and operate its properties
and to carry on its business as is now being conducted. Buyer is duly qualified or
licensed to do business as a corporation and is in good standing in each
jurisdiction in which the property owned, leased or operated by it or the nature of
the business conducted by it makes such qualification necessary, except where the
failure to be so duly qualified or licensed and in good standing would not bave a
Material Adverse Effect.

262 Authority Relative to this Agreement Buyer has full corporate authority to

execute and deliver this Agreement to which it is a party and to consummate the
transactions contemplated herein, The execution and delivery of this Agreement
has been duly and validly authorized by Buyer and no other corporate proceedings
on the part of Buyer are necessary to authorize this Agreement. This Agreement
constitutes a legal, valid and binding obligation of Buyer enforceable in
accordance with its terms except as the enforcement thereof may be limited by
applicable bankruptcy, insolvency or similar Laws affecting the enforcement of
tights generally.
263 n No _Violation. Other than obtaining Buyer’s Reguired
Resulatmy Appxovals as set out in Exhibit 9, the execution, delivery and
performance of this Agreement by Buyer shall not (a) conflict with or result in
any breach of any provision of the articles of organization (or other similar
governing documents) of Buyer; (b) require any consent, approval, authorization
or permit of| or filing with or notification to, any Governmental Authority, except
(i) where the failure to obtain such consent, approval, authorization or pemmit, or
to make such filing or notification, could not reasonably be expected to have a
Material Adverse Effect or (ii) for those consents, authorizations, approvals,
permits, filings and notices which become applicable to Buyer as a result of
specific regulatory status of Buyer or as a result of any other facts that specifically
relate to the business or activities in which Buyer is or proposes to be engaged,
which consents, approvals, authorizations, permits, filings and notices have been
obtained or made by Buyer; or (c) result in a default (or give rise to any right of
termination, cancellation or acceleration) under any of the terms, conditions or
provisions of any note, bond, mortgage, indenture, agreement, lease or other
instrument or obligation to which Buyer or any of its subsidiaries is a party or by
which any of their respective assets may be bound, except for such defaults (or
rights of termination, cancellation or acceleration) as to which requisite waivers or
consents have been obtained.

264 i : anrese T8 ice. The
xepracntatlms and warranties set forth in thxs Artlcle 26 are made as of the
Effective Date and deemed repeated as of the Commercial Operation Date. If at
any time during the Term, a Party obtains actnal knowledge of any event or
information that would have caused any of the representations and warranties to
be materially untrue or misleading at the time given, such Party shall provide the
other Party with prompt written notice of the event or information, the
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representations and warranties affected, and the action, if any, which such Party
intends to take to make the representations and warranties true and correct.

27. INSURANCE

27.1 General Requirements. Supplier shall maintain at all times, at its own expense,
general/commercial liability, worker’s compensation, and other forms of
insurance relating to its property, operations and facilities in the manner and
amounts set forth herein from the Effective Date of this Agreement. Supplier shall
maintain coverage on all policies written on a “claims made” or “occurrence”
basis. If any policy is maintained on a “claims made” form and is converted to an
“occurrence form,” the new policy shall be endorsed to provide coverage back to
a retroactive date acceptable to Buyer. Supplier shall provide Buyer and any
additional insureds thirty (30) days prior written notice of the cancellation of any
required insurance coverage. Supplier shall provide Buyer and any additional
insureds written notice of any material change in coverage as soon as practicable
following notification of the same by the insurance provider.

272 Qualified Insurers. Every contract of insurance providing the coverage required
herein shall be with an insurer or eligible surplus lines insurer qualified to do
business in the State of Nevada and with the equivalent, on a continuous basis, of
an “A M. Best Company Rating” of “A” or better and shall include provisions or
endorsements:

27.2.1 Stating that such insurance is primary insurance with respect to the interest
of Buyer and that any insurance maintained by Buyer is excess and not
contributory insurance required hereunder,

27.2.2 Providing Buyer with subrogation waivers on all coverage;

27.2.3 Providing for Separation of Insured coverage in the general liability and
auto liability insurance policies; and

27.2.4 Naming Buyer as an additional insured on the general liability and auto
liability insurance policies of Supplier as its interests may appear with
respect to this Agreement.

273  Certificates of Insurance. Within thirty (30) days of the Effective Date, Supplier
shall provide to Buyer, and shall continue to provide to Buyer within thirty (30)
days prior to the expiration of the policy until the expiration of this Agreement,
upon any change in coverage, or at the request of Buyer not to exceed once each
year, properly executed and current certificates of insurance with respect to all
insurance policies required to be maintained by Supplier under this Agreement.
Certificates of insurance shall provide the following information:

27.3.1 The name of insurance company, policy number and expiration date; and
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2732 The ;:overage required and the limits on each, including the amount of
deductibles or self-insured retentions, which shall be for the account of
Supplier maintaining such policy.

274  Certified Copies of Insurance Policies. At Buyer’s request, in addition to the
foregoing certifications, Supplier shall deliver to Buyer a copy of each insurance
policy, certified as a true copy by an authorized representative of the issuing
insurance company.

27.5 Inspection of Insurance Policies. Buyer shall have the right to inspect the original
policies of insurance applicable to this Agreement at Supplier’s place of business
during regular business hours.

27.6 Supplier’s Minimum Insurance Requircments.

27.6.1 Worker’s Compensation. Workers’ compensation insurance in the form
and manner required by statutory requirements and endorsement providing
insurance for obligations under the U.S. Longshoremen’s and Harbor
Worker’s Compensation Act and the Jones Act where applicable.
Employer’s liability insurance with the following limits: (1) one million
dollars ($1,000,000.00) per each bodily injury by accident; (2) one million
dollars ($1,000,000.00) per each employee bodily injury by occupational
disease; and (3) one million dollars ($1,000,000.00) in the annual
aggregate per each bodily injury by occupational disease.

27.6.2 General Liability. General liability insurance including bodily injury,
property damage, products/completed operations, contractual and personal
injury liability with a combined single limit of at least five million dollars
(85,000,000) per occurrence and at least five million dollars ($5,000,000)
annual aggregate.

27.6.3 Automobile Liability. Automobile liability insurance including owned,
non-owned and hired automobiles with combined bodily injury and
property damage with a combined single limit of at least two million

dollars ($2,000,000),

27.6.4 Failure to Comply. If Supplier fails to comply with the provisions of this
Article 27, Supplier shall save harmless and indemnify Buyer from any
direct or indirect Loss, including attorneys® fees and other costs of
litigation, resulting from the injury or death of any person or damage to
any property if Buyer would have been protected had Supplier complied
with the requirements of this Article 27, in accordance with the
indemnification provisions of Article 18.

28. NO EXPECTATION OF CONFIDENTIALITY; PUBLIC STATEMENTS

28.1 No Expectation of Confidentiality. Supplier has no expectation that any of the
terms of this Agreement will be treated as confidential by Buyer, and Buyer has
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no obligation to seek confidential treatment of this Agreement in connection with
Buyer’s Regulatory Approvals or otherwise.

28.2 Public Statements. The Parties shall consult with each other priar to issuing any
public announcement, statement or other disclosure with respect to this
Agreement and Supplier shall not issue any such public announcement, statement
or other disclosure without having first received the written consent of Buyer,
except as may be required by Law. Notwithstanding the foregoing, Supplier
acknowledges and agrees that Buyer may advertise, issue brochures or make other
announcements, publications or releases regarding this Agreement and the
Generating Facility for educational, promotional or informational purposes.
Supplier shall reasonably cooperate with Buyer regarding such activities,
including providing Buyer with reasonable access to the Generating Facility and
authorizing the use of pictures of the Generating Facility for such activities. It
shall not be deemed a violation of this Section 28.2 to file this Agreement with the
PUCN or FERC or any other Governmental Authority in connection with Buyer’s
Regulatory Approvals or otherwise.

29. CELLANEOQOU

29.1 Notices.

29.1.1 All notices hereunder shall, unless expressly specified otherwise, be in
writing and shall be addressed, except as otherwise stated herein, to the
Parties’ Contract Representatives as set forth in Exhibit 4 or as modified
from time to time by the receiving Party by notice to the other Party. Any
changes to Exhibit 4 shall not constitute an amendment to this Agreement.

29.12 All notices or submittals required by this Agreement shall be sent either by
regular first class U.S. mail, registered or certified U.S. mail postage paid
return receipt requested, overnight courier delivery, or electronic mail.
Such notices or submittals will be effective upon receipt by the addressee,
except that notices or submittals transmitted by electronic mail shall be
deemed to have been validly and effectively given on the day (if a
Business Day and, if not, on the next following Business Day) on which it
is transmitted if transmitted before 16:00 PPT, and if transmitted after that
time, on the following Business Day. If any notice or submittal sent by
regular first class U.S. mail, registered or certified U.S. mail postage paid
return receipt requested, overnight courier delivery is tendered to an
addressee and the delivery thereof is refused by such addressee, such
notice shall be effective upon such tender. All oral notifications required
under this Agreement shall be made to the receiving Party’s Contract
Representative or Operating Representative (as applicable) and shall
promptly be followed by notice as provided in the other provisions of this
Section 29.1.

29.1.3 Notices of Force Majeure aor an Event of Default pursuant to Article 20 or
pursuant to Article 24, respectively, and notices of a change to Exhibit 4
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shall be sent either by registered or certified U.S. mail (postage paid return
receipt requested), or overnight courier delivery or electronic mail. If any
such notice is sent via electronic mail, then a copy of such notice shall also
be sent either by registered or certified U.S. mail (postage paid return
receipt requested), or ovemight courier delivery. Such notices or
submittals will be effective upon receipt by the addressee; except that
notices or submittals transmitted by electronic mail shall be deemed to
have been validly and effectively given on the day (if a Business Day and,
if not, on the next following Business Day) on which it is transmitted if
transmitted before 16:00 PPT, and if transmitted after that time, on the
following Business Day. If any notice sent by regular first class U.S. mail,
registered or certified U.S. mail postage paid retarn receipt requested,
ovemight courier delivery is tendered to an addressce and the delivery
thereof is refused by such addressee, such notice shall be effective upon
such tender.

29.1.4 Any payments required to be made under this Agreement shall be made
pursuant to the instructions in Exhibit 4, as such instructions may be
changed by any Party from time to time by written notice.

29.2 Merger. This Agreement comtains the entire agreement and understanding
between the Parties with respect to all of the subject matter contained herein,
thereby merging and superseding all prior agreements and representations by the
Parties with respect to such subject matter whether written or oral.

293  Counterparts. This Agreement may be executed in multiple counterparts, each of
which shall be deemed an original.

29.4  Rules of Construction; Interpretation. Unless otherwise required by the context in
which any term appears, (a) the singular includes the plural and vice versa;
(b) references to “Articles,” “Sections,” “Schedules,” “Annexes,” “Appendices”
or “Exhibits” are to articl, sections, schedules, annexes, appendices or exhibits
hereof; (c) all references to a particular entity or an electricity market price index
include a reference to such entity’s or index’s successors; (d) “herein,” “hereof”
and “hereunder” refer to this Agreement as a whole; () all accounting terms not
specifically defined herein shall be construed in accordance with generally
accepted accounting principla, consistently applied; (f) the masculine includes
the femimne and neuter and vice versa; (g) “including” means “including, without
limitation” or “including, but not limited to”; (h) all references to a particular Law
orstamtemeanthatl.aworstatuteasamendedfromumetoume @) all
references to energy or capacity are to be interpreted as utilizing alternating
current, unless expressly stated otherwise; and (j) the word “or” is not necessarily
exclusive. Reference to “days” shall be calendar days, unless expressly stated
otherwise herein. In the event an ambiguity or question of intent or interpretation
arises, this Agreement shall be construed as if drafted jointly by the Parties and no
presumption or burden of proof shall arise favoring or disfavoring any Party by
virtue of authorship of any of the provisions of this Agreement. Any reference to
any federal, state, local, or foreign statute or Law shall be deemed also to refer to
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all rules and regulations promulgated thereunder, unless the context requires
otherwise. References to Articles and Sections herein are cross-references to
Articles and Sections, respectively, in this Agreement, unless otherwise stated.

29.5 Headings gnd Tides. The headings and scction titles in this Agreement are for
convenience of the Parties only and should not be used to construe this

Agreement.

29.6 Discontinued or Modified Index. If any index publisher discontinues publishing
or substantially modifies any index utilized herein, then the index used herein will
be modified to the most appropriate available index, with appropriate adjustments
to take into account any changes in the location of measurement.

29.7 Severability. If any term, provision or condition of this Agreement is held to be
invalid, void or unenforceable by a Governmental Authority and such holding is
subject to no further appeal or judicial review, then such invalid, void, or
unenforceable term, provision or condition shall be deemed scvered from this
Agreement and all remaining terms, provisions and conditions of this Agreement
shall continue in full force and effect. The Parties shall endeavor in good faith to
replace such invalid, void or unenforceable provisions with valid and enforceable
provisions which achieve the purpose intended by the Parties to the greatest extent

permitted by Law.
29.8 Waivers: Remedies Cumulative. No failure or delay on the part of a Party in

exercising any of its rights under this Agreement or in insisting upon strict
performance of provisions of this Agreement, no partial exercise by either Party
of any of its rights under this Agreement, and no course of dealing, usage of trade,
or course of performance between the Parties shall constitute a waiver of the
rights of either Party under this Agreement. Any waiver shall be effective only by
a written instrument signed by the Party granting such waiver, and such shall not
operate as a waiver of, or estoppel with respect to, any subsequent failure to
comply therewith. The remedies provided in this Agreement are cumulative and
not exclusive of any remedies provided by Law.

29.9 Amendments. Amendments or modifications to this Agreement must be in writing
and executed by an authorized representative of each Party. Buyer may determine
that submitting an amendment to the PUCN and FERC, as applicable, for filing,
acceptance or approval shall be a condition precedent to the effectiveness of any
such amendment.

29.10 Time is of the Essence. Time is of the essence to this Agreement and in the
performance of all of the covenants, obligations and conditions hereof.

29.11 Choice of Law. This Agreement and the rights and obligations of the Parties shall
be construed and governed by the Laws of the State of Nevada, except for such
Laws that would require the application of the Laws of another jurisdiction.
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29.12 Further Assurances. The Partics hereto agree to execute and deliver promptly, at
the expense of the Party requesting such action, any and all other and further
instruments, documents and information which a Party may request and which are
reasonably necessary or appropriate to give full force and effect to the terms and
intent of this Agreement. Without limiting the foregoing, whenever revised or
updated exhibits are delivered or generated hereunder for attachment to this
Agreement, the Parties will memorialize in a reasonable written instrument, to be
executed and delivered by both Parties.

29.13 Farward Contract. The Parties acknowledge and agrec that this Agreement and
the transactions contemplated hereunder constitute a “forward contract” within
the meaning of the United States Bankruptcy Code.

29.14 No Third-Party Beneficiaries. Nothing in this Agreement nor any action taken
hereunder shall be construed to create any duty, liability or standard of care to any
third party, no third party shall have any rights or interest, direct or indirect, in
this Agreement or the services to be provided hereunder, and this Agreement is
intended solely for the benefit of the Parties, and the Parties expressly disclaim
any intent to create any rights in any third party as a third-party beneficiary to this
Agreement or the services to be provided hereunder.

29.15 Mobile-Sierra. Absent agreement of all Parties to a proposed modification of this
Agreement, the standard of review the FERC shall apply when acting on proposed
modifications to this Agreement, either on FERC’s own motion or on behalf of a
signatory or a non-signatory, shall be the “public interest” application of the “just
and reasonable” standard of review set forth in United Gas Pipe Line Co. v.
Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power Commission
v. Sierra Pacific Power Co., 350 U.S. 348 (1956) and clarified by Morgan Stanley
Capital Group, Inc. v. Public Util. Dist. No. 1 of Snohomish, 554 U.S. 527, 128
S.Ct. 2733, 171 L.Ed.2d. 607 (2008) and NRG Power Marketing, LLC v. Maine
Pub. Util. Comm’n, 558 U.S. 165 (2010).

29.16 Specific Performance. Buyer shall be entitled to scek and obtain a decree
compelling specific performance or granting injunctive relief with respect to, and
shall be entitled, to enjoin any actual or threatened breach of any material
obligation of Supplier hereunder. The Parties agree that specific performance
(including temporary and preliminary relief) and injunctive relief are proper in the
event of any actual or threatened breach of any material obligation of the other
Party hereunder, and that any liability limits contained herein shall not operate to
limit the exercise of Buyer’s remedies in equity to cause Supplier to perform its
obligations hereunder. Supplier agrees that it will not assert as a defensc to
Buyer’s action for specific performance of, or injunctive relief relating to, Buyer’s
obligations hereunder that the amounts payable or paid by Supplier in respect of
liquidated damages constitute an adequate remedy for the breach of such
obligation, and Supplicr hereby conclusively waives such defense. Supplier shall
at all times during the Term, own, lease, control, hold in its own name or be
signatory to (as the case may be) all assets relating to the Generating Facility to
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the extent necessary to prevent a material adverse effect on Buyer’s right to
specific performance or injunctive relief.

29.17 Transmission Provider. The Parties acknowledge that as of the Effective Date,
the Buyer and the Transmission Provider are the same legal entity, and further
acknowledge that in accordance with FERC regulations relating to open-access
transmission, Nevada Power Company’s transmission function employees arc
required to function independenty of Nevada Power Company’s marketing
function employees. Each Party conducts and shall conduct its operations in a
manner intended to comply with FERC Order No. 717, Standards of Conduct for
Transmission Providers, and its progeny, and the associated implementing
regulations Moreover, the Parties acknowledge that Transmission Provider’s
transmission function offers transmission service on its system in a manner
intended to comply with FERC policies and requirements relating to the provision
of open-access transmission service. The Parties recognize that Supplier will enter
into the IA with the Transmission Provider. Accardingly, references herein to the
“Transmission Provider” relate to Nevada Power Company in its capacity as the
owner/operator of the Transmission System, and references to the “Buyer” herein
relate to Nevada Power Company outside of and separate from its capacity as the
owner/operator of the Transmission System. The IA shall be a separate
agreement. This Agreement is not binding upon the Transmission Provider.
Notwithstanding any other provision in this Agreement, nothing in the IA, nor any
other agreement between Supplier on the one hand and Transmission Provider or
Market Operator on the other hand, nor any alleged event of default thereunder,
shall alter or modify the Parties’ rights, duties, and obligation under this
Agreement. This Agreement shall not be construed to create any rights between
Supplier and the Transmission Provider. Supplier acknowledges that Buyer,
acting in its merchant capacity function as purchaser hereunder, has no
responsibility for or control over the Transmission Provider, and is not liable far
any breach of agreement or duty by the Transmission Provider or Market
Operator.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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IN WITNESS WHEREOQF, the Parties hereto have caused this Agreement to be
execnted by their duly authorized representative as of the Effective Date.

BUYER:
NEVADA POWER COMPANY

BT st

SUPPLIER:
PLAYA SOLAR 2, LLC

By:

Name:
Title:
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed by their duly authorized representative as of the Effective Date.

BUYER: SUPPLIER:
NEVADA POWER COMPANY PLAYA SOLAR 2, LLC
-
Name: Name: Brian Kunz
Tide: Title: Vice President, Proj ent
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EXHIBIT 1

DESCRIPTION OF GENERATING FACILITY

1. Name of Facility: Playa Solar 2
(a) Location: Clark County, Nevada , US

(b) Delivery Point: The 230 kV Harry Allen Substation

2. Supplier: Playa Solar 2, LLC

3. Parent: First Solar, Inc.

4. Operator: First Solar Electric, LLC
5. Equipment:

(a) Type of Facility: Solar PV
(b) Installed Capacity (each unit):
(i) Total nameplate capacity: 110,16 MVA
(i) Expected nameplate capacity rating:  104.652 MW AC @ 0.95 PF
(iii) Total gross output capacity: 104.652 MW AC
(iv) Expected Net Capacity Rating: 100 MW AC
(c) Additional Technology Specific Information:
(i) None
(d) Number of generating units: 1
(¢) Nameplate of each generating unit: 110.16 MVA
6. Operating Characteristics (FERC Order 890)

(8) VAR, leading: 33 MVAR
(b) VAR, lagging (-): -33 MVAR
(c) Ramp Rate (MW/minute): 10

(d) Minimum Operating Capacity (MW): 10

(e) Power Factor: 0.95

7. Shared Facilities: Supplier will have a partial interest in the access roads, operations and
maintenance buildings, and project substation, gen-tie line, and associated facilities and
equipment required to deliver Net Energy to the Delivery Point.
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EXHIBIT 2A
PRODUCT RATES

PRODUCT RATE

The Product Rate during the Stub Period (or, if there is no Stub Period because the
Commercial Operation Date is January 1%, during the first Contract Year) shall be
$38.70 per MWh (the “Initial Product Rate™):

Thereafter, for the Term of the Agreement, the Product Rate shall be increased on
January 1% of each Contract Year by an amount equal to three percent (3%) of the
Product Rate for the previous Contract Year; (except that, solely with respect to the
January 1* immediately following the Stub Period, such percentage shall be prorated as
determined by the following formula:

Product Rate = Initial Product Rate * [1 + (3% * FCM/12)];
where FCM is the number of full calendar months between the Commercial Operation

Date and December 31% (the Initial Product Rate, as so adjusted, referred to herein as the
“Product Rate™).
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EXHIBIT 2B

FORM OF MONTHLY ENERGY INVOICE

Supplier Letterhead
Generating Facility: Date:
Generating Facility ID: Biling Period: _____
Invoice Number:

CURRENT MONTHLY BILLING DATA INPUT

Pricing $MWh
Product Rate

Monthly Supply Amount (kWh) On-Peak
Supply Amount

Excused Product
Planned Outages

Force Majeare
Emergencies

Curtailed Product

Total Excused Product

Delivered Amount (kWh) On-Peak

Net Energy (excluding Excess Energy)
Excess

Total Delivered Amount

CURRENT MONTHLY INVOICE CALCULATION

Net Energy Rate/kWh Amount

a. Product x = 3

b. Excess Energy x i ———
¢. Shortfall/Replacement Cost (from page 2B-2) L J—
d. Total Product Payment (a + b - ¢) S

¢. Adjustments (+/-) S
TOTAL AMOUNT DUE (d + ¢) | S

PAYMENT DUE DATE NO LATER THAN:

2B-1 !
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XHIBIT 2B
FORM OF MONTHLY ENERGY INVOICE

REPLACEMENT COST CALCULATION - For Billing Period: September

Summer On-Peak
a. Monthly On-Peak Supply Amounts _ kWh
b. Excused Product — On Peak - kWh
c. Difference (a —b) —_— kWh
d.90% of Difference (0.90 * ¢) ——  kWh
¢. Delivered Amount - XWh
Shortfall (Y/N) ?
f. Shortfall Amount (max d - e or zero) - kwh
Replacement Cost Calculation
g. Average On-Peak Mead Index -_— SMWh
h. Product Rate T sMwn
i. Difference (max g — h or zero) $MWh
j- 10% of Product Rate (0.1 x h) $MWh
k. Replacement Cost (f * max of i or j) $

REPLACEMENT COST CALCULATION - For Billing Period: December

Non-Summer On-Peak
1. Total Supply Amount kWh
m. Excused Product kWh
n. Difference (I -~ m) kWh
0. 90% of Difference (0.90 * n) kWh
p.Delivered Amount kWh
q. Shortfall (Y/N) ?
r. Shortfall Amount (max o - p or zero) kWh
Replacement Cost Calculation
8. Average Mead Index $MWh
t. Product Rate $MWh
u. Difference (max s ~ t or zero) $MWh
v. Replacement Cost (r * u) $
w. Total Replacement Cost $
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EXHIBIT 2C

FORM OF PC REPLACEMENT INVOICE

Bayer Letterhead

Generating Facility: Date:
Generating Facility ID: Contract Year(s):
Invoice Number:
Payment Due Date:

Contract Year Data PCs
a. Yearly PC Amount
b. Delivered PCs

PCs associated with Excused Product
¢. Planned Outage

d. Force Majeure

¢. Emergencies

f. Curtailed Product

8. Excused Product (¢ +d +e +1)

b.PC Shortfall Amount (a— b ~g)

PC REPLACEMENT CALCULATION
i PC Replacement Rate $

J. PC REPLACEMENT COSTS (b * i) $

2C-1
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EXHIBIT 3A
DESCRIPTION OF PROJECT SITE

The Project Site is comprised of the “Playa 2 Array Area A” and “Playa 2 Array Area B”
described below and Supplier’s interest in, and/or non-exclusive right to use, the area described
as “Playa 2 Shared Premises” below (the “Shared Premises”™).

PR SITE
PLAYA 2 ARRAY AREA “A”

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 35; THENCE
ALONG THE SOUTH LINE OF SAID SECTION 35, SOUTH 89°47°51"EAST, A DISTANCE
OF 205.95 FEET TO THE POINT OF BEGINNING;

THENCE NORTH 46°32'47" EAST, A DISTANCE OF 1226.35 FEET;,

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 1391.20 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1014.00 FEET;

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 838.00 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1152.00 FEET;

THENCE NORTH 90°00'00" WEST, A DISTANCE OF 3592.00 FEET;

THENCE NORTH 0°00'00" EAST, A DISTANCE OF 874.85 FEET,

THENCE NORTH 46°32'47" EAST, A DISTANCE OF 650.97 FEET TO THE POINT OF
BEGINNING.

CONTAINS 138.91 ACRES, MORE OR LESS.

PLAYA 2 ARRAY AREA “B”

COMMENCING AT THE NORTHWEST CORNER OF SAID SECTION 2; THENCE ALONG
THE WEST LINE OF THE NORTHWEST QUARTER (NW 1/4) OF SAID SECTION 2,
SOUTH 00°20°00”EAST, A DISTANCE OF 2,367.89 FEET TO THE POINT OF
BEGINNING.

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 5266.27 FEET;,

THENCE SOUTH 47°32'11" EAST, A DISTANCE OF 1518.53 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1140.81 FEET;

THENCE NORTH 90°00'00" WEST, A DISTANCE OF 7880.00 FEET;,

THENCE NORTH 0°00'00" EAST, A DISTANCE OF 2166.00 FEET;

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 1493.50 FEET TO THE POINT OF
BEGINNING.

CONTAINS 378.65 ACRES, MORE OR LESS,

3A-1
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EXHIBIT 3A
DESCRIPTION OF PROJECT SITE

PLAYA2
SHARED IS

PARCEL A

BEING A PORTION OF SECTION 35 AND 36, TOWNSHIP 17 SOUTH RANGE 63 EAST,
AND SECTIONS 1, 2 AND 3 OF TOWNSHIP 18 SOUTH RANGE 63 EAST, MD.M,,
CLARK COUNTY, NEVADA, DESCRIBED AS FOLLOWS;

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 35; THENCE
ALONG THE SOUTH LINE OF SAID SECTION 35, SOUTH 89°47°51”EAST, A DISTANCE
OF 141.15 FEET TO THE POINT OF BEGINNING;

THENCE DEPARTING SAID SOUTH LINE, NORTH 47°44'58" EAST, A DISTANCE OF
2587.98 FEET;

THENCE SOUTH 40°35'10" EAST, A DISTANCE OF 1,028.12 FEET;

THENCE NORTH 46°04'13" EAST, A DISTANCE OF 1,513.46 FEET;

THENCE SOUTH 43°55'47" EAST, A DISTANCE OF 302.35 FEET;

THENCE SOUTH 49°18'32" WEST, A DISTANCE OF 199.86 FEET;

THENCE SOUTH 40°33'39" EAST, A DISTANCE OF 327.31 FEET;

THENCE SOUTH 46°04'13" WEST, A DISTANCE OF 330.82 FEET;

THENCE NORTH 43°55'47" WEST, A DISTANCE OF 317.80 FEET;

THENCE SOUTH 46°04'13" WEST, A DISTANCE OF 981.40 FEET;

THENCE SOUTH 40°35'10" EAST, A DISTANCE OF 978.47 FEET TO THE SOUTH LINE
OF SAID SECTION 35;

THENCE DEPARTING SAID SOUTH LINE, SOUTH 40°35'10" EAST, A DISTANCE OF
1,109.33 FEET;

THENCE NORTH 49°47'48" EAST, A DISTANCE OF 1,434.96 FEET;

THENCE SOUTH 41°19'01" EAST, A DISTANCE OF 12002 FEET;

THENCE SOUTH 49°47'48" WEST, A DISTANCE OF 1,436.49 FEET;

THENCE SOUTH 40°35'10" EAST, A DISTANCE OF 636.10 FEET;

THENCE SOUTH 88°1027" WEST, A DISTANCE OF 4,764.63 FEET TO THE WEST LINE
OF SAID SECTION 2;

THENCE DEPARTING SAID WEST LINE, SOUTH 88°15'03" WEST, A DISTANCE OF
1,591.00 FEET;

THENCE NORTH 46°33'01" EAST, A DISTANCE OF 2,178.89 FEET TO SAID WEST LINE;
THENCE DEPARTING SAID WEST LINE, NORTH 47°04'41" EAST, A DISTANCE OF
191.71 FEET TO THE POINT OF BEGINNING.
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EXHIBIT 3A
DESCRIPTION OF PROJECT SITE

EXCLUDING THE FOLLOWING DESCRIBED AREA;

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 35; THENCE
ALONG THE SOUTH LINE OF SAID SECTION 35, SOUTH 89°47°51”EAST, A DISTANCE
OF 205.95 FEET TO THE POINT OF BEGINNING;

THENCE NORTH 46°32'47" EAST, A DISTANCE OF 1226.35 FEET;

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 1391.20 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1014.00 FEET;

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 838.00 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1152.00 FEET;

THENCE NORTH 90°00'00" WEST, A DISTANCE OF 3592.00 FEET,

THENCE NORTH 0°00'00" EAST, A DISTANCE OF 874.85 FEET;

THENCE NORTH 46°32'47" EAST, A DISTANCE OF 650.97 FEET TO THE POINT OF
BEGINNING.

SHARED ACCESS AREA IN PARCEL “A” CONTAINS 116.87 ACRES, MORE OR LESS.

PARCEL B

BEING A PORTION OF SECTIONS 1, 2,3, 10, 11, 12, 13 AND 14 OF TOWNSHIP 18

SOUTH, RANGE 63 EAST, M.DM., CLARK COUNTY, NEVADA, DESCRIBED AS
FOLLOWS;

COMMENCING AT THE QUARTER CORNER COMMON TO SAID SECTIONS 2 AND 3;
THENCE NORTHERLY ALONG THE COMMON SECTION LINE OF SAID SECTION 2
AND 3, NORTH 00°20°00”"WEST, A DISTANCE OF 1,069.86 FEET TO THE POINT OF
BEGINNING

THENCE NORTH 88°10'27" EAST, A DISTANCE OF 4,806.08 FEET;

THENCE SOUTH 40°35'10" EAST, A DISTANCE OF 738.16 FEET TO THE SECTION LINE
COMMON TO SAID SECTIONS 1 AND 2;

THENCE DEPARTING SAID SECTION LINE, SOUTH 40°35'10" EAST, A DISTANCE OF
1,021.51 FEET;

THENCE NORTH 49°21'56" EAST, A DISTANCE OF 1,431.51 FEET;

THENCE SOUTH 40°37'38" EAST, A DISTANCE OF 100.00 FEET;

THENCE SOUTH 49°21'56" WEST, A DISTANCE OF 1,431.58 FEET;

THENCE SOUTH 40°35'10" EAST, A DISTANCE OF 1,755.32 FEET,

THENCE SOUTH 36°45'29" WEST, A DISTANCE OF 107.28 FEET;

THENCE SOUTH 42°50'20" WEST, A DISTANCE OF 422.31 FEET;

THENCE SOUTH 62°37'29" WEST, A DISTANCE OF 577.09 FEET;

THENCE SOUTH 71°44'27" WEST, A DISTANCE OF 362.00 FEET;'

THENCE NORTH 90°00'00" WEST, A DISTANCE OF 644.74 FEET;
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EXHIBIT 3A
DESCRIPTION OF PROJECT SITE

THENCE SOUTH 45°00'00" WEST, A DISTANCE OF 52.43 FEET;

THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 521.27 FEET;

THENCE SOUTH 54°38'09" WEST, A DISTANCE OF 352.93 FEET,;

THENCE SOUTH 0°00°00” EAST, A DISTANCE OF 454.39 FEET;

THENCE SOUTH 51°55°07” WEST, A DISTANCE OF 2,253.64 FEET;

THENCE NORTH 90°00°00” WEST, A DISTANCE OF 1,677.23 FEET;

THENCE NORTH 44°30°38"WEST, A DISTANCE OF 8,196.03 FEET;

THENCE NORTH 88°15'03" EAST, A DISTANCE OF 4,220.57 FEET TO THE POINT OF
BEGINNING.

EXCLUDING THE FOLLOWING DESCRIBED AREA,;

COMMENCING AT THE NORTHWEST CORNER OF SAID SECTION 2; THENCE ALONG
THE WEST LINE OF THE NORTHWEST QUARTER (NW 1/4) OF SAID SECTION 2,

SOUTH 00°20°00"EAST, A DISTANCE OF 2,367.89 FEET TO THE POINT OF
BEGINNING.

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 5266.27 FEET;
THENCE SOUTH 47°32'11" EAST, A DISTANCE OF 1518.53 FEET;
THENCE SOUTH 0°00'00" EAST, A DISTANCE OF 1140.81 FEET,
THENCE NORTH 90°00'00" WEST, A DISTANCE OF 7880.00 FEET;
THENCE NORTH 0°00'00" EAST, A DISTANCE OF 2166.00 FEET;

THENCE NORTH 90°00'00" EAST, A DISTANCE OF 1493.50 FEET TO THE POINT OF
BEGINNING.

SHARED ACCESS AREA IN PARCEL “B” CONTAINS 573.14 ACRES, MORE OR LESS.

END OF DESCRIPTION
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EXHIBIT 3B

MAP DEPICTING PROJECT SITE
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EXHIBIT 4
NOTICES, BILLING AND PAYMENT INSTRUCTIONS
SUPPLIER:

Playa Solar 2, LLC

Contact Maiting Address Phone E-mail

Contract Representative:

Vice President, Project

Development 135 Main Strect, 6® Floor 415-935-2490
San Francisco, CA 94105

419-662-7062

419-662-8525
Control Room (fax)

419-662-7062
Real-Time

Monthly Checkout

Invoices:

First Solar Development,

Accounts Receivable 602-414-9305
602-414-9405
(fax)

PAYMENT INSYRUCTIONS

Payment by Check:

Name and/or Title/Department
Address [inc. Mail/Suite #5]
City, ST & Zip

OR

Eayment bv Wire Transfer:
Bank Name

Bank Address

Bank City, ST & Zip
Account Name
ABA

Account Number
Reference
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EXHIBIT 4

NOTICES, BILLING AND PAYMENT INSTRUCTIONS

BUYER:

NV ENERGY

Contact Mailing Address

Phone _E-mafl

Contract Representatives

Vincent Burton
Manager, Energy Supply Contract
Msanagement

6226 West Sahara Avenue
Las Vegas, Nevada 89146

Renewables Contracts Accountant

CC all invoiceato
Renewables Contracts Agent

4-2
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EXHIBIT §

ONE-LINE DIAGRAM OF GENERATING FACILITY
AND
INTERCONNECTION FACILITIES

See attached one-line diagram of the Generating Facility, which indicates the Interconnection
Facilities, the Delivery Point, ownership and the location of Metess. In accordance with Section
8.1, if agreed to by Buyer, in its sole discretion, Supplier may p ovtde an pdate to Exhibit 5.
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EXHIBIT 6

PROJECT MILESTONE SCHEDULE

1. All time periods are in months after the PUCN Approval Date. As stated beloyv for
convenience of drafting after PUCN Approval will be shown as “AA”. Any other timing
is as otherwise described in specific items below. Buyer will update this Exhibit 6 with
actual dates after PUCN Approval is received.

2. All milestones may be completed earlier than stated times, at the sole option of Supplier.

A)  Project Milestone: Supplier shall have executed the IA.
Completion Date: PUCN Approval Date.
Documentation: Supplier shall provide Buyer with a fully executed copy of the
IA.

B)  Project Milestone: Supplier shall obtain all Required Facility Documents to
construct the Generating Facility, including UEPA permit.

Completion Date: Five (5) months AA ar June 1, 2016 whichever is later.

Documentation: Supplier shall provide Buyer with an officer’s certificate from the
Persons certifying that Required Facility Documents to construct the Generating
Facility as listed in Exhibit 12 have been obtained, together with the metenn.g
system design for the Generating Facility (submitted for the Buyer’s approval in
accordance with Section 7.1) and a completed version of Exhibit 14.

C)  Project Milestone: Supplier's major equipment shall be delivered to Generating
Facility’s construction site
Completion Date: Eight (8) manths AA or September 1, 2016 whichever is later..

Documentation: Supplier shall provide Buyer with documentation that the major
equipment has been delivered to the Generating Facility’s construction site.

D)  Project Milestone: Supplier shall obtain all Required Facility Documents to
operate the Generating Facility, including UEPA permit and registration with PC
Administrator.

Completion Date: December 31, 2016.

Documentation: Supplier shall provide Buyer with an officer’s certificate from the
Persons certifying that Required Facility Documents to operate the Generating
Facility as listed in Exhibit 12 have been obtained, together with reasonable
documentation evidencing registration with PC Administrator.

E)  Project Milestone: The Generating Facility achieves the Operation Date.
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EXHIBIT 6
PROJECT MILESTONE SCHEDULE

Completion Date: December 31, 2016.

Documentation: Buyer’s Meters shall record Energy being delivered from the
Generating Facility to Buyer and the Generating Facility provides written notice
to Buyer that the Generating Facility satisfies the definition of Operation Date in
the Agreement

CRITICAL PROJECT MILESTONES

F)  Project Milestone: Supplier shall demonstrate to Buyer that it has complete
financing for construction of the Generating Facility.

Completion Date: Six (6) months AA or July 1, 2016 whichever is later.

Documentation: Supplier shall provide Buyer with an officer’s certificate from the
Persons certifying that debt and equity financing arrangements have been
executed for funding of 100% construction financing of the Generating Facility.

G)  Pmject Milestone: Notice to Proceed has been issued to the construction
contractor under the EPC Contract and construction of the Generating Facility
has commenced.

Completion Date: Six (6) months AA or July 1, 2016 whichever is later.

Documentation: Supplier shall provide Buyer a copy of the executed Notice to
Proceed acknowledged by the construction contractor and documentation from
qualified professionals which indicates that physical work has begun on-site
regarding the construction of the Generating Facility, as well as an ALTA Survey

for the Project Site.
H) M&Mﬂsm The Genersting Facility achieves the Commercial Operation
Date.
Completion Date: May 31, 2017 (“Commercial Operation Deadline”).
g_m@.tm Supplier provides certifications required by Section 8.32 to
uyer.
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1. Plant Capacity Test— Power Performance Index (PPI) to confirm installed capacity as
required under the EPC Contract,

2. Performance tests required by the IA.
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FORM OF AVAILABILITY NOTICE

HE

HE

EXHIBIT 8

HE

HE

HE

HE

Page 139 of 172
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Note: Form of Availability Notice to be provided by Buyer to Supplier in Excel format. The format of the form may

not be changed, except by Buyer.

8-1




Case 2:16-cv-01629-JCM-CWH Document 1-3 Filed 07/12/16 Page 140 of 172

EXHIBIT 8

FORM OF AVAILABILITY NOTICE

Date For Notice: 04/02/09

Supplier: Supplier XYZ
Name of Suppliers Representative: _Suppiler Rep name hare
Buyer: NPC

Contact info: Supplier Address here
City, State, Zip here

4

g

§

§
OOOOOOQOOOOODOOOOOOOOOOOQiggg

Cause and Time of Derating

-
OQOOOOOOOOOOOOOOOOOOOOOOOLg Eg

Note: Initial Form of Availability Notice to be provided by Buyer in Excel format. Supplier to submit Form of
Avmlab'. ility Notice in Excel format to Balancing Authority Area Operator as identified in Exbibit 4 Notices. Form
requires 7 days of availability.
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EXHIBIT 9
BUYER'’S REQUIRED REGULATORY APPROVALS

1. PUCN Approval of this Agreement.
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EXHIBIT 10

SUPPLIER’S REQUIRED REGULATORY APPROVALS
L Renewable Energy System certification.
2, PUCN Approval of this Agreement.
3. If the Generating Facility is an EWG: Notice of Self Certification as an EWG, or an order
from FERC granting the Generating Facility EWG status, and FERC authorization under
section 205 of the Federal Power Act to make sales from the Generating Facility.

4. If the Generating Facility is a QF: Notice of Self Certification as a QF or an order from
FERC granting the Generating Facility QF status.

5. If the Generating Facility is a QF with a generating capacity greater than 20 MW: FERC

authorization under section 205 of the Federal Power Act to make sales from the
Generating Facility.
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EXHIBIT 11

OMITTED
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REQUIRED FACILITY DOCUMENTS

1. This Agreement.

2. The IA.
3. Supplier’s required permits for construction and operation, as detailed in the table
below:
Permit Construction/Operation Regulatory Body

FEDERAL

Environmental Assessment Construction U.S. Bureau of Land

Decision Record, National Management (BLM)

Environmental Policy Act

Right of Way, Federal Land Policy | Construction U.S. Bureau of Land

and Management Act Management (BLM)

Endangered Species Act (ESA) Construction United States Fish and

Compliance/Section 7 Biological Wildlife Service

Opinion (USFWS)

Section 404 Jurisdictional Construction United States Army

Determination Corps of Engineers
(USACOE)

Section 106 National Historic Construction Bureau of Land

Preservation Act Finding of Management (BLM)

Eligibility State Historic
Preservation Office
(SHPO)

State of Nevada

Utilities Environmental Protection | Construction Public Utilitics

Act (UEPA) Permit to Construct Commission of Nevada

Fugitive Dust Control Permit Construction/Operation | Clark County
Department of Air
Quality

Other Permits Construction/Operation | Clark County
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EXHIBIT 13
SUPPLY AMOUNT
The Supply Amount(s) shall be the Energy amounts for a typical Delivery Hour that are expected to be

delivered by Supplier to Buyer, pursuant to this Agreement, as specified by each value in the attached
table below. '

I JAN FEB MAR APR MAY

Hour Bt an | ow | o | see | ocr | mov | pec
bt 000 ool o000 0o ooof oo ooof 00 o0oof oo ooof oo
0 ool o0o] o0 ool oo oo 00 o000 oaw| ocoof oo oo
300 000 ool o000] o[ ool 0o cco] ocof oof oo ocoo] o000
400 ooof o00o] o0oo| 000 oo o00o] ocof ©00o] oo o2 o0 000
5 000l o0 o0 o0 oss 1s] o47] oo ool ooof o000 000
800 0| o0 o] toe] 41| eeme| xmzr| e as| otz ool ool
70 ow|  2m ma| en| e ere1 746 eeot| sase m:m| 715 oo
800 zraz)  4317] wod een| easo] eesd] msese] msei| saed mer] s34 3
i o7e2) eass o0sa] 00 wecd| o673 01 eads| el eseo| eess] 6187
1% s eaey o120 o0sd soed oo o7 w02 e wmm nx| e
L | 6.12] 727 eax| w35 oses o772 eeos| o6 eass| mes| sl  enx
1200 sefl 7048 sy 217 a2 oar o ores eae| enoel ea13) 61.78)
s, | o138 e &y m el or7| w28 03 sy 7ol e  es
b w5 eaeo| 845y oot oces wari| e13g oeore el7s| me| 7w ead
= oisol  e172] ese] oo wea| eess wad oosl o] mml em s
1= 60 saz7] 7an| &4 osss| s sacs o] ssm| eats] «am a7
b 1] e 6121 we| sesml wa] wo| ew] el sn| 20 o
1800 000l ast] 708 as17] semi| w73 24 8y o ooo| 000}
1800 o o a| o] o o0 8w 15§ oo o om| o000l
2000 000l oo oo oo oo o oo ooof 0o o aoo| oo
2100 0o oo oo o0 oo oo ooo ooof ooo] oo ool o
20 ool oo] oo oo oo o oo oo oo oo ool ool
5 ! 000l oo o0 om oo oo oo oo o oo oo ool
2400 oo oo oo oo ow oo oo oo oo oo o oo

602.10] 86568| ©58.63| 1118.65| 1161.68] 108568 101367| oeas2| 76562 S5P0.B4| 60041

61210| 86568( ©658.53| 1118.65] 1161.68| 108559 101257 osas2| 75502 seasse| 50841

| Amount (MWh)__
Y oy At | 15,681.35 | 16,858.80 | 26.800.08 2875550 | 34,678.15 | 34.840.80 | 3303329 | 3142067 | 26.785.60 | 2343382 | 17,685.20 | 15,791.71

o 307,820.07
Maxkrum Amount () | 100.00 I

The Monthly Supply Amount for February and the Annual Supply Amount shown above represent a non-leap year.
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EXHIBIT 14
DIAGRAM OF GENERATING FACILITY

In accordance with Section 8.1, Supplier shall provide (a) not later than the Supplier’s
completion of the Project Milestone relating to obtaining of construction permits, a completed
version of Exhibit 14 and (b) within thirty (30) Business Days after the Commercial Operation
Date, a revised version of Exhibit 14 reflecting the Generating Facility as built.

The diagram of the Generating Facility to be attached as Exhibit 14 will include a detailed solar
panel and inverter layout, including size, type, location and electrical infrastructure
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EXHIBIT 15

OPERATIONS AND MAINTENANCE AGREEMENT;
OPERATOR GOOD STANDING CERTIFICATE

In accardance with Section 8.9, Supplier shall provide Exhibit 15 no later than ninety (90) days
prior to the Commercial Operation Date.
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EXHIBIT16
REAL PROPERTY RIGHTS

In accordance with Section 8.10, Supplier shall provide Exhibit 16 no later than sixty (60) days
prior to commencement of on-site development activities at the Generating Facility.
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EXHIBIT 1

FORM OF LETTER OF CREDIT

IRREVOCABLE STANDBY LETTER OF CREDIT

[Name of Issuing Bank] Letter Of Credit No. [ |
[Address of Issuing Bank] Irrevocable Standby Letter Of Credit
[City, State of Issuing Bank]

Dateoflssue: [ 1,20 Stated Expiration Date: [ ]
ALpnli_eut: : Stated Amount: USDS[___ ]
[ ]

L 1

Beneficiary:

Credit Available With: [ ]
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EXHIBIT 17
FORM OF LETTER OF CREDIT
Ladies and Gentlemen:
At the request and for the account of | ] (the “Applicant™), we hereby

establish in favor of Nevada Power Company (“Beneficiary”) for the aggregate amount not to
exceed [ ] million United States Dollars ($ ), in connection with the [ ] Agrecment
dated as of [ ] (as amended, restated, amended and restated or otherwise modified, the
“Agrecment”), by and between the Applicant and Beneficiary this Irrevocable Standby Letter of
Credit no. | ] (this “Letter of Credit”) expiring on [date not earlier than 364 days from
issuance] (the “Stated Expiration Date™).

We irrevocably authorize you to draw on this Letter of Credit, in accardance with the
terms and conditions bereinafier set forth, in any amount up to the full Available Amount (as
defined below) available against presentation of a dated drawing request drawn on [Name of
Issuing Bank) manually signed by a purported authorized representative of a Bencficiary
completed in the form of Annex 1 hereto (a “Drawing Request™). Partial drawings and multiple
drawings are allowed under this Letter of Credit. Each Drawing Request honored by us shall
immediately reduce the amount available to be drawn hereunder by the amount of the payment
made in satisfaction of such Drawing Request (cach, an “Automatic Reduction”).

On any given date, the Stated Amount (as set forth on the first page of this Letter of
Credit) minus any Automatic Reductions plus any amounts reinstated pursuant to the terms
hereof plus any amounts increased pursuant to the terms and conditions hereto shall be the
aggregate amount available hereunder (the “Available Amount”).

Drawing Requests and all communications with respect to this Letter of Credit shall be in
writing and presented in person to us at: [Address of Issuing Bamk], Attn: [ 1.
referencing this Letter of Credit No. [ ). In addition, presentation of a Drawing Request
may also be made by facsimile transmission to [Fax number of Issuing Bank}, or such other
facsimile number identified by us in a written notice to you. To the extent 2 Drawing Request is
made by facsimile transmission, you must provide telephone notification to us at [Telephone
number of Issuing Banmk] prior to or simultancously with the sending of such facsimile
transmission; provided, however, that our receipt of such telephone notice shall not be a
condition to payment hereunder. Presentation of the original of this Letter of Credit shall only be
required for any drawing of the entire Available Amount.

If a Drawing Request is presented in compliance with the terms of this Letter of Credit to
us at such address or facsimile number on any Business Day (as defined below), payment will be
made not later than the following Busincss Day. Payment under this Letter of Credit shall be
made in immediately available funds by wire transfer to such account as is set forth below.

As used in this Letter of Credit, “Business Day” means any day other than a Samrday,
Sunday or other day on which commercial banks are antharized or required by law to remain
closed in the State of New York and a day on which payments can be effected on the Fedwire
system.

This Letter of Credit shall expire on the earliest to occur of (1) our receipt of written
confirmation from a Beneficiary authorizing us o cancel this Letter of Credit accompanied by
17-2
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EXHIBIT 17
FORM OF LETTER OF CREDIT

the original of this Letter of Credit; or (2) the Stated Expiration Date. It is a condition of this
letter of credit that it and the Stated Expiration Date shall be deemed automatically extended
without an amendment for periods of one (1) year each beginning on the present expiry date
hereof and upon each anniversary of such date, unless at least thirty (30) days prior to any such
expiry date we have sent you written notice (the “Notice of Non-Extension”) by certified mail or
ovemight courier service that we elect not to permit this Letter of Credit to be so extended
beyond, and will expire on its then cwrent expiry date. No presentation made under this Letter
of Credit after such expiry date will be honored. To the extent a Notice of Non-Extension has
been sent to the Beneficiary in accordance herewith, the Beneficiary is authorized to draw on us
up to, in the aggregate, the full Available Amount of this Letter of Credit, by presentation to us,
in the manner and at the address specified in the third preceding paragraph, of a Drawing
Request completed in the form of Annex 1 hereto and sent and purportedly signed by a8
Beneficiary’s authorized representative.

This Letter of Credit is effective immediately.

In the event that a Drawing Regquest fails to comply with the terms and conditions of this
Letter of Credit, we shall send the Beneficiary prompt notice of same stating the reasons therefor
and shall upon receipt of a Beneficiary’s instructions, hold any nonconforming Drawing Request
and other documents (if any) at your disposal or return any non-conforming Drawing Request
and other documents to the Beneficiary at the addresses set forth above by delivery in person or
facsimile transmission. Upon being notified that the drawing was not effected in compliance with
this Letter of Credit, a Beneficiary may attempt to correct such non-camplying Drawing Request
in accordance with the terms and conditions of this Letter of Credit.

This Letter of Credit sets forth in full the terms of our undertaking and this undertaking
shall not in any way be modified, amended, limited or amplified by reference to any document,
instrument or agreement referred to herein, and any such reference shall not be deemed to
incorporate herein by reference any document, instrument, or agreement except for Drawing
Requests. The foregoing notwithstanding, this Letter of Credit is subject to the rules of the
“International Standby Practices 1998” published by the Institute of International Banking Law
and Practice (“ISP_98”) and, as to matters not governed by ISP 98, shall be govemed by and
construed in accordance with the laws of the State of New York.

THIS LETTER OF CREDIT IS TRANSFERABLE BY US TO A DIFFERENT
BENEFICIARY UPON YOUR REQUEST, BUT ONLY IN ITS ENTIRETY, AND MAY BE
SUCCESSIVELY TRANSFERRED, TRANSFER OF THIS LETTER OF CREDIT SHALL BE
EFFECTED BY US TO A DIFFERENT BENEFICIARY UPON SUBMISSION BY
BENEFICIARY OF THIS ORIGINAL LETTER OF CREDIT, INCLUDING ALL
AMENDMENTS, IF ANY, ACCOMPANIED BY A REASONABLE TRANSFER REQUEST
FORM, PROVIDED BY US, DULY COMPLETED AND SIGNED, WITH THE SIGNATURE
THEREON AUTHENTICATED. WE MUST COMPLY WITH ALL SANCTIONS,
EMBARGO AND OTHER LAWS AND REGULATIONS OF THE U.S. AND OF OTHER
APPLICABLE JURISDICTIONS TO THE ("APPLICABLE RESTRICTIONS"). THIS
LETTER OF CREDIT MAY NOT BE TRANSFERRED TO ANY PERSON OR ENTITY
LISTED IN OR OTHERWISE SUBJECT TO ANY APPLICABLE RESTRICTIONS.
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All banking charges are for the account of the Applicant.

All Drawing Requests under this Letter of Credit must bear the clause: “Drawn under
[Name of Issuing Bank), Letter of Credit Number [ ] dated [ 1”

This Letter of Credit shall not be amended except with the written concurrence of [Name
of Issuing Bank], the Applicant and the Beneficiary.

We hereby engage with you that a Drawing Request drawn strictly in compliance with
the terms of this Letter of Credit and any amendments thereto shall be honored.

We imevocably agree with you that any legal action or proceeding with respect to this
Letter of Credit shall be brought in the courts of the State of New York in the County of New
York or of the United States of America in the Southern District of New York. You and we
irrevocably submit to the nonexclusive jurisdiction of such courts solely for the purposes of this
Letter of Credit. You and we hereby waive to the fullest extent permitted by law any objection
either of us may now or hereafier have to the laying of venue in any such action or proceeding in
any such court.

PLEASE DIRECT ALL CORRESPONDENCE AND ANY DRAWINGS IN CONNECTION
WITH THIS STANDBY LETTER OF CREDIT TO OUR OFFICE AT [Address of Issuing
Bank], Atin: [ ].

[Name of Issuing Bank]

Authorized signature
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ANNEX 1
[Letterhead of a Beneficiary]

Drawn under [insert name of Issuing Bank],
Letter of Credit Number { jdated[ ]

DRAWING REQUEST
[Date]
[name and address of Issuing Bank]
Ladies and Gentlemen:

The undersigned, a duly authorized representative of a Beneficiary hereby draws on [insert name
of Issuing Bank], Irrevocable Standby Letter of Credit No. | ] (the “Letter of Credit”)
dated | | issued by you in favor of us. Any capitalized term used herein and not
defined herein shall have its respective meaning as set forth in the Letter of Credit.

In connection with this drawing, we hereby certify that:

é!)el‘his drawing in the amount of US$ is being made pursuant to the Letter of
it;

[Use one or more of the following forms of paragraph B, as applicable)
B-1) Beneficiary is authorized to make a drawing under this Letter of Credit in accordance

with the terms of the Agreement applicable to Beneficiary.
or

B-2) The Letter of Credit will expire within thirty (30) days of the date of this Drawing
Request pursuant to a Notice of Non-Extension and the Applicants have failed to provide
a replacement letter of credit from an acceptable credit provider and satisfying the
requirements of the Agreement applicable to Beneficiary;

and

C) You are directed to make payment of the requested drawing to:
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IN WITNESS WHEREOF, the undersigned has executed and delivered this request on
this day of .

[Beneficiary]

By:
Name:
Title:

CC.

- [Applicant name and address]
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YEARLY PC AMOUNT

Yearly PC Amount 307,820,070
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This CONSENT AND AGREEMENT (this “Consent”), dated as of 20_is
entered into by and among Nevada Power Company, a Nevada corporation, acting in its
merchant function capacity (together with its permitted successars and assigns, “NVE”),
, in its capacity as [Administrative Agent] for the Lenders referred to
below (together with its successors, designees and assigns in such capacity, “Administrative
Agent”), and ,a formed and existing under the laws of the
Stateof ___ (together with its permitted successors and assigns, “Borrower”). Unless
gtl;ier:ii;e defined, all capitalized terms have the meaning given in the Contract (as hereinafter

efined).

.WHEREAS, Borrower intends to develop, construct, install, test, own, operate and use an
approximately MW [solar]-powered electric generating facility located
kmownesthe ____ (the “Project”).

 WHEREAS, In order to partially finance the development, construction, installation,
testing, operation and use of the Project, Borrower has entered into that certain [Financing
Agreement,] dated as of (as amended, amended and restated, supplemented or
otherwise modified from time to time, the “Financing Agreement”), among Borrower, the
financial institutions from time to time parties thereto (collectively, the “Lenders”), and
Administrative Agent for the Lenders, pursuant to which, among other things, Lenders have
e?t;nded commitments to make loans and other financial accommodations to, and for the benefit
of, Borrower.

. [WHEREAS, Borrower anticipates that, prior to the completion of construction of the
Project, it will seek an additional investor (the “Tax Investor”) to make an investment in
Borrower to provide additional funds to finance the operation and use of the Project.]

WHEREAS, Buyer and Borrower have entered into that certain Power Purchase
Agreement, dated as of ____ (collectively with all documents entered into in
connection therewith that are listed on [Schedule A] attached hereto and incorporated herein by
reference, as all are amended, amended and restated, supplemented or otherwise modified from
time to time in accordance with the terms thereof and hereof, the “PPA™).

WHEREAS, pursuant to a security agreement executed by Borrower and Administrative
Agent for the Lenders (as amended, amended and restated, supplemented or otherwise modified
from time to time, the “Security Agreement”), Borrower has agreed, among other things, to
assign, as collateral security for its obligations under the Financing Agreement and related
documents (collectively, the “Financing Documents™), all of its right, title and interest in, to and
under the PPA to Administrative Agent for the benefit of itself, the Lenders and each other entity
or person providing collateral security under the Financing Documents.

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of

which are hereby acknowledged, and intending to be legally bound, the parties hereto hereby
agree as follows:
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SECTION 1. CONSENT TO ASSIGNMENT

NVE acknowledges the collateral assignment by Borrower of, among other things all of
its right, title and interest in, to and under the PPA to Administrative Agent for the benefit of
itself, the Lenders and each other entity or person providing collateral security under the
Financing Documents, consents to an assignment of the PPA pursuant thereto, and agrees with
Administrative Agent as follows:

(A)  Administrative Agent shall be entitled (but not obligated) to exercise all rights and
to cure any defaults of Borrower under the PPA, subject to applicable notice and cure periods
provided in the PPA and as provided in Section 1(C) below. Upon receipt of notice from
Administrative Agent, NVE agrees to accept such exercise and cure by Administrative Agent if
timely made by Administrative Agent under the PPA and this Consent. Upon receipt of
Administrative Agent’s written instructions, NVE agrees to make directly to Administrative
Agent all payments to be made by NVE to Borrower under the PPA from and after NVE’s
receipt of such instructions, and Borrower consents to any such action.

(B) NVE will not, without the prior written consent of Administrative Agent (such
consent not to be unreasanably withheld), cancel or terminate the PPA, or consent to ar accept
any cancellation, termination or suspension thereof by Borrower, except as provided in the PPA'
and in accordance with subparagraph 1(C) hereof.

(C) NVE agrees to deliver duplicates or copies of all notices of default delivered by
NVE under or pursuant to the PPA to Administrative Agent in accordance with the notice
provisions of this Consent. NVE may deliver any such notices concurrently with delivery of the
notice to Borrower under the PPA. Administrative Agent shall have: () the same period of time
plus an additional ten (10) days to cure the breach or default that Borrower is entitled to under
the PPA if such default is the failure to pay amounts to NVE which are due and payable by
Borrower under the PPA, except that if NVE does not deliver the default notice to
Administrative Agent concurrently with delivery of the notice to Borrower under the PPA, then
as to Administrative Agent, the applicable cure period under the PPA shall begin on the date on
which the notice is given to Administrative Agent, or (b) the applicable cure period under the
PPA plus thirty (30) days from the date notice of default or breach is delivered to Administrative
Agent to cure such default if such breach or default cannot be cured by the payment of money to
NVE, so long as Administrative Agent continues to perform any monetary obligations under the
PPA and all other obligations under the PPA are performed by Borrower or Administrative
Agent or its designees or assignees. If possession of the Project is necessary to cure such breach
or default, and Administrative Agent or its designees or assignees declare Borrower in default
and commence foreclosure proceedings, Administrative Agent or its designees or assignees will
be allowed a reasonable period to complete such proceedings but not to exceed ninety (90) days.
NVE consents to the transfer of Borrower’s interest under the PPA to a Qualified Transferee
upon enforcement of such security at a foreclosure sale by judicial or non-judicial foreclosure
and sale or by a conveyance by Borrower in lieu of foreclosure and agrees that upon such
foreclosure, sale or conveyance, NVE shall recognize such Qualified Transferee as the applicable
party under the PPA (provided that such Qualified Tramsferce assumes the obligations of
Borrower under the PPA). Qualified Transferee” means a Person that is at least as financially and
operationally qualified as Borrower and, at a minimum, has a tangible net worth of at
least thirty million dollars ($30,000,000) and has, or has entered into a contract for operations
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and maintenance services with a third party for a minimum of five (5) years that has, at least
three (3) years of experience operating a generating plant of similar technology and similar size
to the Project.

(D) Notwithstanding subparagraph 1(C) above, in the event that the PPA is rejected
by a trustee or debtor-in-possession in any bankruptcy or insolvency proceeding, or if the PPA is
terminated for any reason other than a default which could have been but was not cured by
Administrative Agent or its designees or assignces as provided in subparagraph 1(C) above, and
if, within forty-five (45) days after such rejection or termination, the Lenders or their successors
or assigns shall so request, to the extent permitted by applicable law, NVE will enter into a new
contract with a Qualified Transferee. Such new contract shall be on the same terms and
canditions as the original PPA for the remaining term of the original PPA before giving effect to
such termination, provided, however that such terms shall be modified to the extent NVE
reasonably determines such modifications are necessary to comply with any laws, rules or
regulations applicable to Bomower, NVE or Lender, including any state, and federal
constitutions, statutes, rules, regulations, published rates, and orders of governmental bodies and
all judicial orders, judgments and decrees (hereinafter “Applicable Law™) in effect at such time.
Lenders or Administrative Agent shall cure or cause the cure of any payment defaults then
existing under the original PPA prior to NVE entering into a new contract.

(E) In the cvent Administrative Agent, the Lenders or their designees or assignees
elect to perform Borrower’s obligations under the PPA as provided in subparagraph 1(C) above
or enter into a new contract as provided in subparagraph 1(D) above, the recourse of NVE
against Administrative Agent, Lenders or their designees and assignees shall be limited to such
parties’ interests in the Project, the credit support required under the PPA, and recourse against
the assets of any party or entity that assumes the PPA or that enters into such new contract,
Nothing herein abrogates, and any Qualifying Assignee shall be subject to, NVE’s rights under
Article 6 of the PPA.

(F) In the event a Qualified Transferee succeeds to Borrower’s interest under the
PPA, Administrative Agent, the Lenders or their designees or assignees shall cure any then-
existing payment and performance defaults under the PPA, except any performance defaults of
Borrower itself which by their nature are not capable of being cured and do not impair NVE’s
rights under the PPA. Administrative Agent, the Lenders and their designees or assignees shall
have the right to assign the PPA or the new contract entered into pursuant to subparagraph 1(d)
above to any Qualified Transferee to whom Borrower’s interest in the Project is transferred,
provided such transferec assumes the obligations of Barrower under the PPA. Upon such
assignment, Administrative Agent and the Lenders and their designees or assignees (including
their agents and employees, but excluding Supplier) shall be released from any further liability
thereunder accruing from and after the date of such assignment.

[(G) Include understandings between NVE, Administrative Agent and Lenders
concerning NVE’s exercise of Step-in Rights.]

SECTION 2. REPRESENTATIONS AND WARRANTIES

NVE, acting in its merchant function capacity (and therefore specifically excluding the
knowledge of NVE, acting in its transmission function capacity (“NVE Transmission™), as to any
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of the matters stated below, and without imputation to NVE of any knowledge whatsoever
relating to the NVE Transmission, whether as a result of information publicly posted to the open
access same-time information system or otherwise), hereby represents and warrants that as of the
date of this Consent:

(A) It (i) is a corporation duly formed and validly existing under the laws of the state
of its organization, (ii) is duly qualified, authorized to do business and in good standing in every
jurisdiction necessary to perform its obligations under this Consent, and (iii) has all requisite
corporate power and authority to enter into and to perform its obligations hereunder and under

the PPA, and to carry out the terms hereof and thereof and the transactions contemplated hereby
and thereby;

(B) the execution, delivery and performance of this Consent and the PPA have been
duly authorized by all necessary corporate action on its part and do not require any approvals,
material filings with, or consents of any entity or person which have not previously been
obtained or made;

(C) each of this Consent and the PPA is in full force and effect;

(D) cach of this Consent and the PPA has been duly executed and delivered on its
behalf and constitutes its legal, valid and binding obligation, enforceable against it in accordance
with its terms;

(E)  the execution, delivery and performance by it of this Consent and the PPA, and
the consummation of the transactions contemplated hereby, will not result in any violation of,
breach of or default under any term of (i) its formation or governance documents, or (ii) any
material contract or material agreement to which it is a party or by which it or its property is
bound, or of any material Requirements of Law presendy in effect having applicability to it, the
violation, breach or default of which could have a material adverse effect on its ability to
perform its obligations under this Consent; and

(F)  neither NVE nor, to NVE’s actual knowledge, any other party to the PPA, is in
default of any of its obligations thereunder.

SECTION 3. NOTICES

All notices required or permitted hereunder shall be in writing and shall be effective (a)
upon receipt if hand delivered, (b) upon telephonic verification of receipt if sent by facsimile and
(c) if otherwise delivered, upon the earlier of receipt or three (3) Business Days after being sent
registered or certified mail, return receipt requested, with proper postage affixed thereto, or by
private courier or delivery service with charges prepaid, and addressed as specified below:

If to NVE;

[ ]
[ 1
L ]
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Telephone No.: [

]
Telecopy No.: [ 1]
Atm: [ 1

If to Administrative Agent:
L

|
[
Telephone No.: [

Telecopy No.: [
Attn; [

bl

L L

If to Borrower:
L
[
L
Telephone No.: [

Telecopy No.: [
Attn: [

LLLLLL

Any party shall have the right to change its address for notice hereunder to any other location
within the United States by giving thirty (30) days written notice to the other parties in the
manner set forth above. Further, the Tax Investor shall be entitled to receive notices from NVE
by providing written notice to NVE of Tax Investor’s address for notices. NVE’s failure to
provide any notice to the Tax Investor shall not be a breach of this Consent.

SECTION 4, CONFIRMATION, TERMINATIO MENT VERNING
LAW

NVE agrees to (a) confimn its continuing obligation hereunder in writing upon the
reasonable request of (and at the expense of) Borrower, Administrative Agent, the Lenders or
any of their respective successors, transferees or assigns, and (b) to cause any successor-in-
interest to NVE with respect to its interest in the PPA to assume, in writing in form and
substance reasonably satisfactory to Administrative Agent, the obligations of NVE hereunder.
No termination, amendment, variation or waiver of any provisions of this Cansent shall be
effective unless in writing and executed by the parties hereto. This Consent shall be govemed by
the laws of the State of New York (without giving effect to the principles thereof relating to
conflicts of law except Section 5-1401 and 5-1402 of the New York General Obligations Law).
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SECTION 5. COUNTERPARTS

This Consent may be executed in one or more duplicate counterparts, and when executed
and delivered by all the parties listed below, shall constitute a single binding agreement.

SECTION 6. SEVERABILITY

In case any provision of this Consent, or the obligations of any of the parties hereto, shall
be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provisions, or the obligations of the other parties hereto, shall not in any way be affected or
impaired thereby.

SECTION 7. ACKNOWLEDGMENTS BY BORROWER.

Borrower, by its execution hereof, acknowledges and agrees that notwithstanding any
term to the contrary in the PPA, NVE may perform as set forth herein and that neither the
exccution of this Consent, the performance by NVE of any of the obligations of NVE hereunder,
the exercise of any of the rights of NVE hereunder, or the acceptance by NVE of performance of
the PPA by any party other than Borrower shall (1) release Borrower from any obligation of
Borrower under the PPA, (2) constitute a consent by NVE to, or impute knowledge to NVE of,
any specific terms or conditions of the Financing Agreement, the Security Agreement or any of
the other Financing Documents, or (3) constitute a waiver by NVE of any of its rights under the
PPA. Borrower and Administrative Agent acknowledge hereby for the benefit of NVE that none
of the Financing Agreement, the Security Agreement, the Financing Documents or any other
documents executed in connection therewith alter, amend, modify or impair (or purport to alter,
amend, modify or impair) any provisions of the PPA. Borrower shall have no rights against
NVE on account of this Consent,

SECTION 8. JURY TRIAL WAIVER

THE PARTIES EACH HEREBY IRREVOCABLY WAIVE ALL RIGHT TO TRIAL
BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR
RELATING THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.
EACH PARTY FURTHER WAIVES ANY RIGHT TO CONSOLIDATE ANY ACTION IN
WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN WHICH A
JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED.

IN WITNESS WHEREOF, the parties by their officers duly authorized, have duly
cxecuted this Consent as of the date first set forth above.

Nevada Power Company
By

Name:
Title:
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By:

Name:
Title;

as Administrative Agent for the Lenders

[Borrower]

By:
Name:
Title:
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This GUARANTEE (this “Guarantee™), dated asof ___, 20_, is issued by
L l,a[ ] organized and existing under the laws of | ]
(“Guarantor™) in favor of Nevada Power Company, a Nevada corporation doing business as NV
Energy (“Company™).

Pursuant to that certain Long-Term Renewable Power Purchase Agreement, dated as of
20__ (as the same may be amended, modified or supplemented from time to time,
the “Agreement”), by and between Company and [ 1 a [ ]
[ 1, of which Guarantor is the [direct][indirect] parent (“Subsidiary™), and pursuant to
which Guarantor will indirectly benefit from the terms and conditions thercof, and the
performance by Subsidiary of its obligations thereunder, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby
covenants, undertakes and agrees with Company as follows:

Section1.  Definitions. Capitalized terms used herein and not otherwise defined
shall have their respective meanings as set forth in the Agreement.

Section 2. Gusarantee.

(@) Guarantee. Guarantor hereby irrevocably and unconditionally guarantees to and
for the benefit of Company, the full and prompt performance and payment by Subsidiary of each
and every obligation of Subsidiary arising under the Agreement up to the limitations set forth in
the Agreement, including, without limitation, the payment when due of all indemnities, refunds
and liquidated damages payable at any time under the Agreement (the “Guaranteed
Obligations™). The Guaranteed Obligations shall further include, without limitation, (i) interest
accruing as part of the Guaranteed Obligations according to the terms thereof following the
commencement by or against the Subsidiary of any case or proceeding under any Applicable
Law relating to bankruptcy, insolvency, reorganization, winding-up, liquidation, dissolution or
composition or adjustment of debt and (ji) all reasomable costs and expenses (including
reasonable attoreys® fees), if any, incurred in successfully enforcing Company’s rights under
this Guarantee. Guarantor further agrees that if Subsidiary shall fail to pay or perform in full
when due all or any part of the Guaranteed Obligations, Guarantor will promptly pay or perform
(or promptly procure the payment or performance of) the same in accordance with, and up to the
limitations set forth in the Agreement.

() Nature of Guargntee. The Guarantee and the obligations of Guarantor
hereunder shall continue to be effective or be automatically reinstated, as the case may be, even
if at any time payment of any of the Guaranteed Obligations is rendered unenforceable or is
rescinded or must otherwise be returned by Company upon the occurrence of any action or event
including, without limitation, the bankruptcy, reorganization, winding-up, liquidation,
dissolution or insolvency of the Subsidiary, Guarantor, any other Person or otherwise, all as
though the payment had not been made.

()  Absolute Guarantee. Guarantor agrees that its obligations under this Guarantee
are irrevocable, absolute, independent, unconditional and continuing and shall not be affected by
any circumstance that constitutes a legal aor equitable discharge of a guarantor or surety other
than payment and performance in full of the Guaranteed Obligations. In furtherance of the
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foregoing and without limiting the generality thereof, Guarantor agrees, subject to the other
terms and conditions hereof, as follows:

(i)  this Guarantee is a guarantee of payment and performance when due and
not of collectability;

(i) Company may from time to time in accordance with the terms of the
Agreement, without notice or demand and without affecting the validity ar enforceability of this
Guarantee or giving rise to any limitation, impairment or discharge of Guarantor’s liability
hereunder, (A) renew, extend, accelerate or otherwise change the time, place, manner or terms of
payment or performance of the Guaranteed Obligations, (B) setdle, compromise, release or
discharge, or accept or refusc any offer of performance with respect to, or substitutions for, the
Guaranteed Obligations or any agreement relating thereto and/or subordinate the payment or
performance of the same to the payment or performance of any other obligations, (C) request and
accept other guaranties of or security for the Guaranteed Obligations and take and hold security
for the payment or performance of this Guarantee or the Guaranteed Obligations, (D) release,
exchange, compromise, subordinate or modify, with or without consideration, any sccurity for
payment or performance of the Guaranteed Obligations, any other guarantees of the Guaranteed
Obligations, or any other obligation of any person with respect to the Guaranteed Obligations,
(E) enforce and apply any security now or hereafter held by or for the benefit of Company in
respect of this Guarantee or the Guaranteed Obligations and direct the order or manner of sale
thereof, or exercise any other right or remedy that Company may have against any such security,
as Company in its discretion may determine consistent with the Agreement and any applicable
security agreement, and even though such action operates to impair or extinguish any right of
reimbursement or subrogation or any other right or remedy of Guarantor against Subsidiary or
any other guarantor of the Guaranteed Obligations or any other guarantce of or security for the
Guaranteed Obligations, and (F) exercise any other rights available to Company under the
Agreement, at law or in equity; and

(iii) this Guarantee and the obligations of Guarantor hereunder shall be valid
and enforceable and shall not be subject to any limitation, impairment or discharge for any
reason (other than payment or performance in full of the Guaranteed Obligations and otherwise
as set forth in this Guarantee), including, without limitation, the occurrence of any of the
following, whether or not Guarantor shall have had notice or knowledge of any of them: (A) any
failure to assert or enforce, or agreement not to assert or enforce, or the stay or enjoining, by
order of court, by operation of law or otherwise, or the exercise or enforcement of, any claim or
demand or any right, power or remedy with respect to the Guaranteed Obligations or any
agreement relating thereto, or with respect to any other guarantee of or security for the payment
or performance of the Guaranteed Obligations; (B) any waiver, amendment or modification of,
or any consent to departure from, any of the terms or provisions of the Agreement or any
agreement or instrament executed pursuant thereto or of any other guarantee or security for the
Guaranteed Obligations; (C) the Guaranteed Obligations, or any agreement relating thereto, at
any time being found to be illegal, invalid or unenforceable in any respect; (D) the personal or
corparate incapacity of any person; (E) any change in the financial condition, or the bankruptcy,
administration, receivership or insolvency of Subsidiary or any other person, or any rejection,
release, stay or discharge of Subsidiary’s or any other person’s obligations in connection with
any bankruptcy, administration, receivership or similar proceeding or otherwise or any
disallowance of all or any portion of any claim by Company, its successors or permitted assigns
in connection with any such proceeding; (F) any change in the corporate existence of, or
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cessation of existence of, Guarantor or the Subsidiary (whether by way of merger, amalgamation,
transfer, sale, lease or otherwise); (G) the failure to create, preserve, validate, perfect or protect
any security interest granted to, or in favor of, any person; (H) any substitution, modification,
exchange, release, settlement or compromise of any security or collateral for or guaranty of any
of the Guaranteed Obligations or failure to apply such security or collateral or failure to enforce
such guaranty; (I) the existence of any claim, set-off, or other rights which Guarantor or any
affiliate thereof may have at any time against Company or any affiliate thereof in connection
with any matter unrelated to the Agreement; and (J) any other act or thing or omission, or delay
to do any other act or thing, which may or might in any manner or to any extent vary the risk of
Guarantor as an obligor in respect of the Guaranteed Obligations.

(d) Currency. All payments made by Guarantor hereunder shall be made in U.S.
dollars in immediately available funds.

() Defenses. Notwithstanding anything herein to the contrary, Guarantor
specifically reserves to itself all rights, counterclaims and other defenses that the Subsidiary is or
may be entitled to arising from or out of the Agreement, except for any defenses arising out of
the bankruptcy, insolvency, dissolution or liquidation of the Subsidiary, the lack of power or
authority of the Subsidiary to enter into the Agreement and to perform its obligations thereunder,
or the lack of validity or enforceability of the Subsidiary’s obligations under the Agreement or
any transaction thereunder.

Section3.  Other Provisigns of the Guarantze.

() Waivers by Guarantor. Guarantor hereby waives for the benefit of Company, to
the maximum extent permitted by Applicable Law:

(i)  notice of acceptance hereof;

" (i) notice of any action taken or omitted to be taken by Company in reliance
ereon;

@(ii) any right to requirc Company, as a condition of payment or performance
by Guarantor, to (A) proceed against or exhaust its remedies against Subsidiary or any person,
including any other guarantor of the Guaranteed Obligations, ar (B) proceed against or exhaust
any security held from Subsidiary or any persom, including any other guarantor of the
Guaranteed Obligations;

(iv)  subject to Clause 2(e), any defense arising by reason of the incapacity,
lack of authority or any disability of Subsidiary including, without limitation, any defense based
an or arising out of the lack of validity or the unenforceability of the Guaranteed Obligations or
any agreement or instrument relating thereto ar by reason of the ccssation of the liability of
Subsidiary from any cause other than payment or performance in full of the Guaranteed
Obligations or termination of this Guarantee in accordance with its terms;

() any requirement that Company protect, secure, perfect or insure any
secunty interest or lien or any property subject thereto;

(vi)  any requirement that Company be diligent or prompt in making demands
hereunder or give notices of default under the Agreement, notices of any renewal, extension or
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modification of the Guaranteed Obligations or any agreement related thereto, and any right to
consent to any thereof; and

(vii) amny event, occurrence or other circumstance which might otherwise
constitute a legal or equitable discharge of a surety, including promptness, diligence, notice of
acceptance and notice of any default under the Agreement, notice of presentment, demand,
protest, and notice of dishonor or nonpayment, notice of acceleration or other demand and any
other notice with respect to this Guarantee.

(b)  Deferral of Subrogation. Until such time as the Guaranteed Obligations have
been paid or performed in full, notwithstanding any payment made by Guarantor hereunder or
the receipt of any amounts by Company with respect to the Guaranteed Obligations, (i)
Guarantor (on behalf of itself, its successors and assigns, including any surety) hereby expressly
agrees not to exercise any right, nor assert the impairment of such rights, it may have to be
subrogated to any of the rights of Company against Subsidiary or against any other collateral
security held by Company for the payment or performance of the Guaranteed Obligations, (ii)
Guarantor agrees that it will not seek any reimburscment from Company in respect of payments
or performance made by Guarantor in connection with the Guaranteed Obligations, or amounts
realized by Company in connection with the Guaranteed Obligations and (iii) Guarantor shall not
claim or prove in a liquidation or other insolvency proceeding of the Subsidiary in competition
\yith the Company. If any amount shall be paid to Guarantor on account of such subrogation
rights at any time when all of the Guaranteed Obligations shall not have been paid in full or
otherwise fully satisfied, such amount shall be held in trust by Guarantor for the benefit of
g:ir_lpany and shall forthwith be paid to Company, to be credited and applied to the Guaranteed

igations.

Sectiond.  Representations and Warranties of Guarantor. Guarantor hereby

represents, warrants, and undertakes to Company as follows:

. (@  Guarantor is duly organized, validly existing and in good standing under the laws
of its jurisdiction of organization, and has the corporate power, autharity and legal right to own
1ts property and assets and to transact the business in which it is engaged.

(b)  Guarantor has full power, authority and legal right to execute and deliver this
Guarantee and all other instruments, documents and agreements required by the provisions of
this Guarantee to be executed, delivered and performed by Guarantor, and to perform ifs
obligations hercunder and thereunder.

() The execution, delivery and performance of this Guarantee and all other
instruments, documents and agreements required by the provisions of this Guarantee to be
executed, delivered and performed by Guarantor have been duly authorized by all necessary
company action on the part of Guarantor and do not contravene or conflict with Guarantor’s
memorandum and articles of association.

(d)  This Guarantee and all other instruments, documents and agreements required by
the provisions of this Guarantee to be executed, delivered and performed by Guarantor have been
duly executed and delivered by Guarantor and constitute the legal, valid and binding obligations
of Guarantor, enforceable against it in accordance with their respective terms.
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(¢)  Neither the execution and delivery of this Guarantee nor the performance of the
terms and conditions hereof by Guarantor shall result in (i) a violation or breach of, or a default
under, or a right to accelerate, terminate or amend, any contract, commitment or other obligation
to which Guarantor is a party or is subject or by which any of its assets are bound, or (ii) a
violation by Guarantor of any Applicable Law.

(0  There are no actions, suits, investigations, proceedings, condemnations, or audits
by or before any court or other governmental or regulatory authority or any arbitration
proceeding pending or, to its actual knowledge after due inquiry, threatened against or affecting
Guarantor, its properties, or its assets.

(8)  All necessary action has been taken under Applicable Laws to authorize the
execution, delivery and performance of this Guarantce. No governmental approvals or other
cansents, approvals, or notices of or to any person are required in connection with the execution,
delivery, performance by Guarantor, or the validity or enforceability, of this Guarantee.

Section5.  Notices. All notices, demands, instructions, waivers, consents, or other
communications required or permitted hereunder shall be in writing in the English language and
shall be sent by personal delivery, courier, certified mail or facsimile, to the following addresses:

(a) If to Guarantor:

L
L
L
[
Attention: [ 1

Facsimile: [ 1

() Ifto Company:

Nevada Power Company
6226 W. Sahara Avenue

Las Vegas, Nevada 89146
Facsimile No.: 702-402-2455
Email: ContractManagement@nvenergy.com
Attn; [ 1

With a copy to (which shall not constitute notice):

Nevada Power Company
6226 W, Sahara Avenue
Las Vegas, Nevada 89146
Facsimile: (702) 402-2069
At [ ]

The addresses and facsimile numbers of either party for notices given pursuant to this Guatantee

may be changed by means of a written notice given to the other party at least three (3) Business

Days (being a day on which clearing banks are generally open for business in the junsdlctlon.of

the party to whom a notice is sent) prior to the effective date of such change. Any notice
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required or authorized to be given hereunder shall be in writing (unless otherwise provided) and
shall be served (i) personally, (ii) by courier service or (iii) by facsimile transmission addressed
to the relevant Person at the address stated below or at any other address notified by that Person
as its address for service. Any notice so given personally shall be deemed to have been served
on delivery, any notice so given by express courier service shall be deemed to have been served
the next Business Day after the same shall have been delivered to the intended Person, and any
notice so given by facsimile transmission shall be deemed to have been served on dispatch unless
dispatched after the recipient’s normal business hours on a Business Day or dispatched on any
day other than a Business Day, in which case such notice shall be deemed to have been delivered
on the next Business Day. As proof of such service it shall be sufficient to produce a receipt
showing personal service, the receipt of a courier company showing the carrect address of the
addressee or an activity report of the sender’s facsimile machine showing the correct facsimile
number of the Person on whom notice is served and the correct number of pages transmitted.

Section 6.  Miscellancous Provisions.

(@  Waiver; Remedies Cumulative. No failure on the part of Company to excrcise,
and no delay on the part of Company in exercising, any right or remedy, in whole or in part
hereunder shall operate as a waiver thereof. No single or partial exercise of any right or remedy
shall preclude any other or further exercise thereof or the exercise of any other right or remedy.
No waiver by Company shall be effective unless it is in writing and such writing expressly states
that it is intended to constitute such waiver. Any waiver given by Company of any right, power
or remedy in any one instance shall be effective only in that specific instance and only for the
purpose for which given, and will not be construed as a waiver of any right, power or remedy on
any future occasion. The rights and remedies of Company herein provided are cumulative and
not exclusive of any rights or remedies provided by Applicable Law.

()  Successors and Agsisms. This Guarantee shall be binding upon the successars of
Guarantor and shall inure to the benefit of Company and its successors and permitted assigns.
Guarantor shall not assign or transfer all or any part of its rights or obligations hercunder without
the prior written consent of Company. Any purported assignment or delegation without such
wrtten consent shall be null and void. Company may assign its rights and obligations hereunder
to any assignee of its rights under the Agreement permitted in accordance with the Agreement.

() Amendment. This Guarantee may not be modified, amended, terminated or
revoked, in whole or in part, except by an agreement in writing signed by Company and
Guarantor.

(d)  Termination, Limits and Release. This Guarantee is irrevocable, unconditional

and continuing in nature and is made with respect to all Guaranteed Obligations now existing ar
hereafter arising and shall remain in full force and effect until the earlier of (i) the time when in
accordance with the terms of the Agreement all of the Guaranteed Obligations are fully satisfied
and discharged, and (ji) except in respect of claims hereunder notified prior to such date, one
year following the expiration of the Warranty Period (as such Warranty Period may be extended
under the Agreement), then, and only then, this Guarantce shall automatically be released and
shall be of no further force and effect; otherwise, it shall remain in full force and effect. Other
than as set forth in the previous sentence, no release of this Guarantee shall be valid unless
exccuted by Company and delivered to Guarantor. Except with respect to (x) claims made by,
damages incurred by, or amounts payable to third parties pursuant to an indemnity given under
the Agreement and (y) claims arising out of Subsidiary’s frand or willful misconduct, all as
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provided in Section 29.2 of the Agreement, the maximum aggregate liability of Guarantor
hereunder shall be the Contract Price.

(©  Law and Jurisdiction.

@ THIS GUARANTEE IS GOVERNED BY AND SHALL BE
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEVADA,
WITHOUT REGARD FOR ANY PRINCIPLES OF CONFLICTS OF LAW THAT WOULD
DIRECT OR PERMIT THE APPLICATION OF THE LAW OF ANY OTHER
JURISDICTION.

(i) GUARANTOR AND COMPANY IRREVOCABLY AGREE THAT THE
STATE AND FEDERAL COURTS LOCATED IN CLARK COUNTY, NEVADA, SHALL
HAVE EXCLUSIVE JURISDICTION TO HEAR AND DETERMINE ANY SUIT, ACTION
OR PROCEEDING, AND TO SETTLE ANY DISPUTE, WHICH MAY ARISE OUT OF OR
IN CONNECTION WITH THIS GUARANTEE, AND FOR SUCH PURPOSES HEREBY
IRREVOCABLY SUBMIT TO THE JURISDICTION OF SUCH COURTS, AND
GUARANTOR CONSENTS TO THE JURISDICTION OF, AND TO THE LAYING OF
VENUE IN, SUCH COURTS FOR SUCH PURPOSES AND HEREBY WAIVES ANY
DEFENSE BASED ON LACK OF VENUE OR PERSONAL JURISDICTION OR OF
INCONVENIENT FORUM.

(®  Survival. All representations and warranties made in this Guarantee and by
Guarantor in any other instrument, document, or agreement delivered pursuant hereto or in
connection herewith shall survive the execution and delivery of this Guarantee.

(8)  Seversbility. Any provision of this Guarantee that is prohibited or unenforceable
in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision
in any other jurisdiction. Where provisians of law or regulation resulting in such prohibition or
unenforceability may be waived they are hereby waived by Guarantor and Company to the full
extent permitted by law so that this Guarantee shall be deemed a valid binding agreement in each
case enforceable in accordance with its terms,

(h) Third Party Rights. The terms and provisions of this Guarantec are intended
solely for the benefit of Company and Guarantor and their respective successors and permitted
assigns, and it is not the intention of Company or Guarantor to confer upon any other persons
any rights by reason of this Guarantee.

® Set-o uction or Withholding. Guarantor hereby guarantees that
payments hereunder shall be made without set-off or counterclaim and free and clear of and
without deduction or withholding for any taxes; provided, that if the Guarantor shall be required
under Applicable Law to deduct or withhold any taxes from such payments, then (i) the sum
payable by Guarantor shall be increased as necessary so that after making all required deductions
and withholdings (including deductions and withholdings applicable to additional snms payable
pursuant to this sentence) the Company receives an amount equal to the sum it would have
received had no such deduction or withholding been required, (ii) Guarantor shall make such
deduction or withholding, and (jii) Guarantor shall timely pay the full amount deducted or
withheld to the relevant governmental autharity in accordance with Applicable Law.
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()  Waiver of Right to Trial bv Jury. TO THE FULLEST EXTENT PERMITTED

BY LAW, EACH OF GUARANTOR AND COMPANY WAIVES ANY RIGHT IT MAY
HAVE TO A TRIAL BY JURY IN RESPECT OF LITIGATION DIRECTLY OR
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS
GUARANTEE. EACH OF GUARANTOR AND COMPANY FURTHER WAIVES ANY
RIGHT TO CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN

WAIVED WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS
NOT BEEN WAIVED.

(&) L] . Sigr es This Guarantee may be executed in any
number of counterparts each of whnch shall be deemed an original, but all of which together
shall constitute one and the same instrument. Signatures delivered by facsimile shall be deemed
to be original signatures.

[Signature page follows.]
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IN WITNESS WHEREOF, Guarantor has duly executed this Guarantee on the day and year first
before written.

[GUARANTOR]

Name:
Title:

Acknowledged and Accepted:

NEVADA POWER COMPANY D/B/A NV
ENERGY, A NEVADA CORPORATION

Name:
Title:

233952169
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July XX, 2015
Advice Letter 451

Ms. Trisha Osbome, Assistant Commission Secretary
Public Utilities Commission of Nevada

Capitol Plaza

1150 East William Street

Carson City, Nevada 89701-3109

Dear Ms. Osborne:

Nevada Power Company ("NPC") d/b/a as NV Energy hereby submits for filing tariff sheet, 15L.
This revised sheet modifies Special Condition 9 of the LGS-3P-HLF tariff. Currently any
customer choosing to take service under this schedule is required to remain a bundled, full
requirement customer of the Utility for a minimum term of five years (60 billing periods). The
proposed modification would reduce this minimum term to 3 years (36 billing periods) from
commencement of service under the LGS-3P-HLF tariff.

The proposed change does not increase any rate or charge and is therefore properly filed as an
advice letter pursuant to NRS 704.100, 1(f).

The Company respectfully requests that the Commission approve the enclosed tariffs at its
carliest convenience.

If you have any questions, please do not hesitate to contact me at (775) 834-5823.

Sincerely,

Trevor Dillard
Manager, Regulatory Services

Enclosures

P.0. BOX 98910, LAS VEGAS, NEVADA 89151-0001 6226 WEST SAHARA AVENUE, LAS VEGAS, NEVADA 89146
P.0. BOX 10100, RENO, NEVADA 89520-0024 6100 NEIL ROAD, RENO, NEVADA 89511 NVEasrgy.com





